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For a clean judiciary: the importance of in-house mechanisms

With an in-house committee concluding that a judge of the Allahabad High Court had committed
judicial impropriety serious enough to warrant his removal, the subject of corruption in the higher
judiciary is in the news. Justice Shri Narayan Shukla had come under adverse notice before a
Supreme Court Bench headed by Chief Justice of India Dipak Misra last year. The Bench had
found he had violated a restraining order from the apex court by allowing the GCRG Memorial
Trust, Lucknow, to admit students. The Supreme Court observed that the Bench headed by
Justice Shukla had violated judicial propriety. The CJI formed a three-member committee,
comprising Chief Justices Indira Banerjee of the Madras High Court and S.K. Agnihotri of the
Sikkim High Court and Justice P.K. Jaiswal of the Madhya Pradesh High Court, to examine his
conduct. The committee has now found substance in the allegations and that the judge had
deviated from the “values of judicial life”. It is unfortunate that Justice Shukla has not tendered his
resignation or sought retirement, the options available to him to avoid the ignominy of
impeachment in Parliament. His position has paved the way for the CJI to recommend his
removal.

CJI recommends impeachment of Allahabad High Court judge Shri Narayan Shukla

The allegations against him appear to correspond to the claims in a first information report
registered by the CBI against another medical college trust and alleged middlemen, including a
retired judge of the Orissa High Court, that there was a plot to influence public servants to obtain
favourable orders. The allegation had set off a storm in the judiciary, as some orders related to
medical colleges in Uttar Pradesh were also passed by Supreme Court Benches headed by Chief
Justice Misra himself. The climactic event was the unprecedented press conference at which four
senior-most judges alleged the CJI had departed from convention while using his power to draw
up the roster. It is important for the institution that the charges against Justice Shukla are properly
investigated. It may have a sobering effect on those who desire that the institution be cleansed as
well as those who feel there is an unwarranted onslaught on it. The process of removing a judge is
too elaborate and somewhat cumbersome. However, an in-house finding may help hasten it in
flagrant cases. The possibility of getting a motion passed in Parliament is brighter, and the charge
of the process being misused for partisan ends is reduced. The removal of a serving judge is
undoubtedly a sad development, but one that the institution should not fight shy of in appropriate
cases. That internal mechanisms work with due regard for institutional integrity is something that
should be welcomed.
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Power of a single identity

The United States enacted the landmark Social Security Act in 1935, giving birth to the Social
Security Number (SSN). The debate leading up to the Act was highly contentious, as conservative
Republicans/Congressmen declared, “Never in the history of the world has any measure been
brought in here so insidiously designed as to prevent business recovery, to enslave workers, and
… opens the door and invites the entrance into a political field of a power so vast, so powerful, as
to threaten the integrity of our institutions....” Christian fundamentalists joined the crusade by
proclaiming that SSN was the very Mark of the Beast prophesied in Revelation 13:17: “…no man
might buy or sell, save he that had the mark, or the name of the beast, or the number of his
name.”

Safety nets

The fearmongering ultimately failed to impress the American public, and over the years Social
Security and its counterpart, Medicare, have become the only safety nets for a majority of
America’s elderly. While the SSN has arguably been overused for purposes that it was not
intended for, and there have been many instances of leakage of information linked to it,
nonetheless it continues to be the backbone of citizen interactions with the state — for the simple
reason that no one has come up with a better alternative.

Aadhaar: Enabling a form of supersurveillance

Eighty-three years later, the apocalyptic rhetoric of those opposing Aadhaar in India’s Supreme
Court harkens back to the arguments made against the SSN: “[Aadhaar] tends to terrorise citizens
with the country becoming a totalitarian regime; ” and “it is a ‘giant electronic mesh’ and will turn
the country ‘into a surveillance state.’”

However, there is one important difference: The opposition to Social Security was informed by
right-wing ideology, which saw it as the harbinger of socialism and an existential threat to
America’s capitalist enterprise. In stark contrast, the movement against Aadhaar is led by a small
group of Left-leaning activists, who are well known for advocating more and more government in
people’s lives (the public distribution system, rural employment guarantee, food security, and so
on), but who are now arguing in the same breath for the citizens’ right to be left alone.

Understandably, they do not sound credible when they invoke the bogey of Big Brother, who to
most poorer Indians is the benevolent state that brings succour in an otherwise precarious
existence. Also, having been the loudest voices against mismanagement of welfare schemes in
the past, they appear a bit hypocritical when they now suggest that everything was working just
fine until Aadhaar came on the scene.

The biometric difference

Petitioners will, of course, argue that there is another crucial difference between the SSN and
Aadhaar: biometrics. Unlike other personal information that one can change at will to protect one’s
privacy, they say, one can’t change one’s fingerprints. Granted, but as one of the learned
Supreme Court justices observed recently, Google and other social media, mobile operators, and
our own voter lists have a lot more immediately damaging personal information that one has no
real control over. (Have you ever tried to delete highly personal and sometimes libellous
information that show up when you Google your own name?)

Snowden says programmes like Aadhaar result in abuse
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Besides, none of the examples of Aadhaar data breaches that have been reported — which we
should all be rightly concerned about — involves fingerprints or iris scans. So, the argument that
biometrics somehow make a more compelling case against Aadhaar simply does not hold water.
In fact, in a nation with the world’s largest safety net programmes, historically largest levels of
leakages, and systemic fraud in every past ID programme, it is indeed the biometrics that bring
credibility to Aadhaar as a national ID.

So, where does all this leave us?

On the one side, we have a well-organised group of anti-Aadhaar activists who can take full credit
for catapulting the privacy debate on to the national stage, but who have not offered a single viable
alternative tool to better administer the nation’s massive subsidy regime.

Unfortunately, in their eagerness to quash Aadhaar, they seem even willing to embrace
questionable storylines deliberately designed to bait and malign the Unique Identification Authority
of India (UIDAI) prior to the Supreme Court hearings. For example, when the UIDAI filed a FIR in a
case of alleged misuse of its grievance redress system to illegally obtain some people’s Aadhaar
demographic data, it was quickly accused of muzzling the free press, when it was merely fulfilling
its legal obligation to act on any reported misuse of data.

Best use of a scheme

On the other side, we have a government at the Centre whose party opposed Aadhaar prior to the
elections, but upon taking over the reins quickly realised the power of a single national ID in
effectively administering welfare schemes; and which has been much more internally unified than
the previous government in its determination to make the best use of Aadhaar. And we have the
UIDAI, which has consistently shown its seriousness in addressing data security and privacy
issues; is poised to add more layers of security, such as virtual Aadhaar ids; is taking an active
part in crafting a national data privacy law; but which, unfortunately, has been unable to match the
nimbleness of the opposition in its public messaging.

All that data that Aadhaar captures

In the middle is the Supreme Court, now hearing detailed arguments from both sides. When they
are through, one would hope that the court will roundly reject the zero sum choice (Aadhaar or
privacy) posited by some of the petitioners which would pose a huge setback for administrative
reform. Instead, the Justices will hopefully focus their deliberations on where the nation should
draw the line between personal privacy and the national interest. In my view, mandating Aadhaar
for all government schemes and subsidies, and allowing it as a tool to prevent money laundering
and terrorism are the most logical places to draw that line. And, lighting the fire under the
government to quickly enact a comprehensive national data privacy law, which enshrines
internationally accepted principles of privacy, must be the citizens’ insurance policy to prevent
mass surveillance and other excessive use of Aadhaar, like in the case of the SSN.

Raju Rajagopal, former head of Civil Society Outreach for UIDAI, is based in Berkeley, U.S.
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Should India have simultaneous elections?

Photo for representational purpose.   | Photo Credit: AP

Free and fair elections are integral to democracy. Continuity, consistency and governance are also
integral to democracy. And democracy, to my mind, also implies good governance. To achieve
this, elections are held. But if the means (elections) become the goal, this will not serve
democracy well. Holding simultaneous elections will ensure consistency, continuity and
governance, and elections then will only be the means to achieve this and not an end in
themselves.

Implementing simultaneous polls would require a substantial shift from the status quo and would
involve amendments to the Constitution and election-related laws. However, does that mean we
stop this much-needed reform? Certainly not.

Strengthening democracy

Earlier, tax collections were separate for the Centre and the States. We introduced the Goods and
Services Tax Council through a constitutional amendment and changed the pattern of taxation
between the Centre and the States. If the purpose of amendments is to strengthen democracy and
governance, they should be brought in. The Constitution has been amended in the past to achieve
this goal.

Let us look at the stumbling blocks in the current system of holding elections. In terms of
governance and implementation of development programmes, enforcing the Model Code of
Conduct (MCC) is detrimental. If we are preoccupied with local body elections and Assembly
elections throughout the year, where is the time for developmental work? A system must therefore
be evolved to give a period of five years to the incumbent government to focus on governance.
Five years mean five years of stable governance. If we are occupied with Vidhan Sabha elections,
Zilla Parishad elections, Panchayat elections, and municipal elections throughout the year, where
is the time for developmental work, with the MCC kicking in every time these elections are held?

Curbing corruption

Simultaneous elections can also be a means to curb corruption and build a more conducive socio-
economic ecosystem. While the Election Commission’s efforts to curb illicit finances are laudable,
elections continue to be a conduit for black money and corruption. Frequent electoral cycles
disrupt normal public life by impacting the delivery of essential services. They also provide
opportunities to unscrupulous elements to create tears in the social fabric of society.

Then there is the administrative machinery to be taken into account and the expenses incurred.
Frequent elections pose a huge burden on resources — both manpower and financial. Security
personnel and government officials are effectively put on election duty for many months in a year.
A case in point is the recurring engagement of teachers for election duty, as a result of which
students suffer. The cost of elections runs into thousands of crores and has been rising steadily.
The opportunity cost of these lost resources is too high to ignore as India is a resource-
constrained developing economy. Simultaneous elections can bring the much-needed operational
efficiency in this exercise.

Holding simultaneous elections is not merely about elections; it is about stable governance. Such
a sensitive and far-reaching reform requires unanimous support from all political parties.
Parliamentary Committee reports have proposed implementable roadmaps for simultaneous
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elections.

As told to Anuradha Raman. Bhupender Yadav is a BJP member of the Rajya Sabha and national
general secretary of the BJP

The so-called simultaneous elections to Parliament and State legislatures till 1967 were less by
design and more due to the stable majorities thrown up by the electorate then. When that
neatness was lost in the 1960s and later in the 1990s, it owed much to the dismantling of the
dominant party system. Since then, coalition politics has brought stability, added to the vibrancy of
democracy, and ensured an active role for State parties and greater power-sharing among parties.
Of course, the electoral cycle became staggered and has remained so over the past 50 years.
Then comes the proposal to convert elections into a disciplined affair with a grand idea of
simultaneous elections.

The question of burden

Grand proposals are not necessarily welcome proposals. Democratic politics has a tendency to be
chaotic, but there are limits to the corrective abilities of formal legal provisions. On paper, it looks
like a nice idea to streamline the staggered electoral cycle where there is an average of more than
five State elections every year. A specious argument is made that such an electoral cycle
overburdens parties and the electoral machinery.

Even if elections were to take place simultaneously, parties contesting in only one State would
anyway be similarly burdened. So, the complaint probably takes too much care of only ‘national’
parties. And as for the electoral machinery, why do we have a lengthy schedule? This is
necessitated by the logistic requirement of movement of the requisite security forces. That
constraint would remain even if simultaneous elections were held. So, what is the benefit of
holding all elections simultaneously?

Then it is argued that a staggered cycle puts policymakers at a disadvantage because of the
constraints of the code of conduct. This problem emerges mainly because parties and
governments fail to arrive at a consensus on the scope of the code of conduct and the meaning of
what constitutes policymaking and what constitutes distribution of patronage. So, where exactly
are the serious disadvantages of staggered elections?

The power of the legislature

If we enforce the system of simultaneous elections, we would need to curtail the legislature’s
power to unseat a government. It would be mandatory to have a ‘constructive vote of no-
confidence’. This means that no opposition party would be able to table a no-confidence motion
unless it has the capacity to also simultaneously form a new government. The fundamental
instrument of the no-confidence motion would thus be effectively taken away. Instead, the life of
the legislature would depend on the cycle of a fixed term.

Penalising States

Both the purpose and the procedure imply a disdain for the parliamentary system and the federal
arrangement. Because, as is currently proposed, when everything else fails, democratic
government would be sacrificed at the altar of simultaneous elections, and at the State level at
least, the President would carry on the government for the remainder of the period or the new
legislature shall have only a truncated term instead of the full five-year term. So, States would be
penalised if the legislature is unable to produce a majority government.
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Such far-reaching changes would bring back memories of the 42nd Amendment Act. And like that
amendment, this one too would undoubtedly seek to tinker with many basic principles that the
Constitution upholds. So, a grand design indeed, albeit with an uncertain outcome and dubious
intent.

Suhas Palshikar is co-director of the Lokniti programme at Centre for the Study of Developing
Societies and chief editor of Studies in Indian Politics

I have always maintained that this is certainly desirable but not feasible. For it to be feasible, we
need a political consensus, which is not easy to achieve. There has to be a political willingness to
discuss this issue before we talk of a consensus. It is good that Prime Minister Narendra Modi is
talking about a consensus instead of forcibly pushing this plan through. His reasons for advocating
simultaneous elections are exorbitant expenditure and the repeated dislocation of administrative
machinery on election duty throughout the year. I’d like to add two more factors. One, elections
have unfortunately become the root cause of corruption. When we are in constant election mode,
we are also in permanent corruption mode. When crores are spent in elections, crores have to be
collected by hook or by crook. The way out is to cut the role played by money in elections, and this
can come about only through a ceiling on political party expenditure. The other aspect is the state
funding of elections. Besides, elections have become too divisive. Communal riots and caste
disturbances are deliberately created around election time to ensure polarisation of communities
for electoral gains.

Spirit of federalism

Arguments against the holding of simultaneous elections are equally convincing: this goes against
the spirit of the Constitution and against the spirit of federalism. Besides, there is a practical
difficulty. Suppose simultaneous elections are held but the government loses its majority in the Lok
Sabha, as Atal Bihari Vajpayee did within 13 days in power, will we then hold a new set of
elections in all the 29 States too, even if they have an absolute majority? Why should the States
suffer for the electoral decisions taken at the Centre? Also, national and local issues are different,
and holding simultaneous elections is likely to blur judgment. The poor love elections because the
vote is the only power they have. Otherwise, they don’t get to see their legislators after the
elections for the next five years. Repeated elections keep legislators on their toes and increases
accountability.

But even if simultaneous elections are called for, the Constitution has provided for a five-year
term. In order to bring about uniform elections, we have to increase or decrease the term of
Parliament and State Assemblies. Who would want the term of the House to be reduced? The
ruling dispensation would not like a reduction from five years and the Opposition would not like an
extension beyond five years. That’s why a consensus is an uphill task.

Casting simultaneous votes

As regards logistical and administrative feasibility, simultaneous elections would be most
convenient for the Election Commission. Since voters, polling personnel, and polling booths are all
the same, it does not matter if the voter is casting her vote for one election or two or three. I have
seen voters casting seven votes at the same time in elections in Kenya for seven different posts.

Feasibility aside, there is apprehension that whenever there is a majoritarian government at the
Centre, any anti-incumbency in the States is likely to get neutralised if simultaneous elections are
held. The Election Commission has suggested ways to cut short the duration of polls by making
available the Central Armed Police Forces — five times more than what is provided to the
Commission now. All these factors have to be thought through before a consensus is worked out.
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As told to Anuradha Raman. S.Y. Quraishi is a former Chief Election Commissioner

Marriage is a civil contract — adultery or divorce should have only civil consequences

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-02-02

Jaitley gives MPs a salary raise

MPs will now draw abasic salary of Rs. 1 lakh.  

The Union government finally moved to end the practice of Members of Parliament arrogating
salary rises to themselves with Finance Minister Arun Jaitley in his budget proposing a law to
standardise the salary and provide for an automatic revision every five years by indexing it to
inflation.

The salaries of the President of India and the Vice-President have been increased to Rs. 5 lakh
and Rs. 4 lakh a month respectively so as to rectify an anomaly. The Governors, too, will get a rise
in their salaries that were last revised in 2006.

Mr. Jaitley said there had been considerable public debate on the emoluments paid to MPs, and
the practice allowing them to fix their own emoluments ran into criticism. “I am, therefore,
proposing necessary changes to refix the salary, constituency allowance, office expenses and
meeting allowance payable to MPs with effect from April 1, 2018,” he said.

Accordingly, MPs will now draw a basic salary of Rs. 1,00,000 (up from Rs. 50,000), The
constituency allowance will go up from Rs. 45,000 to Rs. 70,000, and the secretarial costs from
Rs. 45,000 to Rs. 60,000.
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CJI brings out a roster to allot cases

The publication of such a roster is a first in the history of the court. The move follows a decision of
a Constitution Bench led by Chief Justice Misra declaring the Chief Justice of India’s dominance
as the master of the roster in order to protect the Supreme Court from “anarchy”. The five-judge
Bench, on November 10 last year, proclaimed it was the Chief Justice’s sole prerogative to decide
what case has to be heard by which judge.

The new roster shows that CJI has kept the PIL jurisdiction entirely to the Bench he is presiding
over.

Cases on medical and engineering college admissions/transfer cases, allocation of 15% all-India
quota in medical admissions/transfers and establishment and recognition of educational
institutions would be heard by Justice Arun Mishra’s Bench.

Justice S.A. Bobde, the seventh senior-most judge and in line to be the Chief Justice of India, gets
a share of cases on medical/engineering admissions and transfer. Justice Rohinton Nariman’s
Bench has also been given cases of establishment and recognition of education institutions.

The rosters of the four senior-most judges who called the joint press conference largely remain the
same.

Justice Chelameswar includes labour, matters pertaining to judicial officers, simple money and
mortgage cases, land acquisition, consumer protection, criminal cases, among others. Justice
Gogoi has been allocated labour cases, company law, contempt of court, personal law, criminal
matters, among others. Justice Lokur would continue to hear ecological matters and social justice
cases.
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Jallikattu pleas go to Constitution Bench

They contended that the amended laws had opened the gates for the conduct of the popular bull-
taming sport in the name of culture and tradition despite a 2014 ban by the Supreme Court.

It is the first time the Supreme Court is considering the question of granting constitutional
protection to jallikattu as a collective cultural right under Article 29 (1), a fundamental right
guaranteed under Part III of the Constitution to protect the educational and cultural rights of
citizens. “It has never been looked into whether a State can claim constitutional protection under
Article 29 (1) for what it thinks is a cultural right,” Chief Justice of India Dipak Misra had orally
observed in the previous hearing.

Finally, the Bench would examine whether the new Jallikattu laws are “relatable” to Article 48 of
the Constitution, which says it is an endeavour of the State to organise agriculture on modern and
scientific lines.
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A first step

Three weeks after its four senior-most judges — Justices J Chelameswar, Ranjan Gogoi, Madan B
Lokur and Kurian Joseph — went public with their grievances over the conduct of the Chief Justice
of India (CJI), especially in the allocation of cases, the Supreme Court has made public its judges
roster. The list that was posted on the SC’s website on Thursday shows which judge hears what
matter by subject. The move to put the roster in the public domain is the first acknowledgment by
the CJI that all is not well with the apex court. The subject-wise allocation of cases is a welcome
attempt to bring in a modicum of transparency in the constitution of benches. However, the
concerns raised by the four senior judges pertain to substantive issues of checks and balances to
the powers of the CJI in his capacity as Master of the Roster. Addressing them will require the
judiciary to deliberate, internally, a mechanism to temper the CJI’s powers of discretion while also
responding to the debates on judicial reform in the public sphere.

On January 12, Justices Chelameswar, Gogoi, Lokur and Joseph spoke about how “cases with
far-reaching consequences for the nation… had been assigned by the chief justice selectively to
benches of their preference”. The issues they raised were troubling in themselves. But what was
even more worrying was that the SC, and the CJI, seemed to have turned a deaf ear to the
concerns of its senior-most judges. Since then, CJI Dipak Misra has had a series of meetings with
the dissenting judges. But by all accounts, the trust deficit within the country’s apex court is far
from being removed. Making the roster public could be the first step towards this objective.
However, the roster finalised on Thursday is only about the presiding judges. It does not talk about
the other judges who will be part of the benches. Also, the CJI has taken it upon himself to hear all
Public Interest Litigation. At a time when senior judges have alleged that the CJI’s office “has been
adversely affected”, and given that PILs most often require the judiciary to assert its independence
vis-a-vis other branches of government, CJI Misra’s move to assign all such cases to himself is
bound to spark questions.

Over the years, the SC has shown a healthy inclination to course correct. The spirit of reflection
and self-criticism should not be confined to jurisprudence but extend to the apex court’s self-
regulation. The CJI’s stewardship will be critical to this process.
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A Court Of Equals

The present controversy over the powers of the chief justice, whether of the Supreme Court (SC)
or the high court, to constitute the benches of the respective courts has more than one dimension.
The constitution of benches is undoubtedly an administrative matter and should ordinarily be the
privilege of the chief justice as the administrative head of the court. But neither is the court an
administrative institution and nor is the power to constitute the benches ordinary. The function of
the court is to deliver justice, and in our country, the function of the high court and the SC is also to
lay down the law for the state and the country respectively. The chief justice is the administrative
head of the respective court, but not its judicial head.

Unlike in the US Supreme Court, where all its nine judges sit together and decide all the matters,
India’s high courts and the SC discharge their function through the benches, and whether it is the
chief justice’s bench or other benches, the justice delivered, and the law laid down by them, is of
equal weight and equally binding. The chief justice is one among equals. The power to constitute
the benches, also indirectly implies the power to shape justice and law. This is not ordinarily
perceived. That is why a wise and healthy convention has been developed both in the high courts
and the SC that for deciding matters involving constitutional disputes, a bench of no less than five
judges should be constituted and the said bench should consist the senior-most judges.

The present controversy brings into focus the importance and far-reaching consequences of the
power to constitute benches. The power is liable to be abused. If a chief justice is so inclined, he
may pack the benches by judges who will uphold a particular view. The rule of law will then mean
the rule of one man’s view. This is not mere theory. A chief justice of India (CJI) used to constitute
benches to uphold his views expressed as a high court judge but overruled by the SC. Another CJI
would instruct pliable colleagues to take particular views in the matter. The exercise of any power
which has far reaching consequences cannot be left in the hands of one man.

The autocratic use of power to constitute benches has deleterious effects for democracy. It may
result in one man’s view as the law of the land. There will be no difference left between autocracy
and democracy. All the paraphernalia of democracy will be reduced to a farce. The power must be
shared with at least the next four senior-most judges, when political and sensitive cases are
decided.

It is true that judges cannot be divided into senior and junior since all judges are equal. But to
avoid the charge of pick and choose, and to instill and sustain the confidence of the people in the
judiciary, such a convention is warranted. The judgment must appear to be the judgment of the
court and not of one man or hand-picked men. It must be remembered that whether it is a high
court or the SC, the “court” consists of several judges. It is on account of the force of
circumstances that we are forced to constitute benches and we call the decisions the decisions of
the “court” and the people have to respect it as such. If even such decisions are further reduced to
a one-man show, people cannot be blamed if they lose confidence in the credibility of the judiciary,
which is its only asset.
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Out Of My Mind: All together now

The question of simultaneous elections has come up again. No matter how many people dismiss
it, it will not go away. The Prime Minister has reiterated it, as has the President. They have invited
our thoughts. Here goes.

The difficulties are well-known. We follow the British system. A government holds office as long as
it enjoys the confidence of the elected chamber. If it loses that confidence and the Opposition
cannot form another government which can win confidence, then new elections have to be held.
Given our federal structure, the idea of holding elections simultaneously in the 29 states plus the
Centre is impossible as of now. Some Constitutional amendments will be required.

In the UK, the Fixed Term Parliament Act (FTPA) was passed during the coalition government of
2010-15. The Liberal Democrats, who were the minority partner, were worried that the
Conservatives may ditch them mid-term and dissolve Parliament to emerge as a single party
majority in the new election. They insisted as part of the Coalition pact that Parliament be for a
fixed term of five years. (Between 1945 and 2010, a British government had ruled for full five years
only five times.) The Act made removing a government mid-term difficult by setting a high
threshold for a no-confidence motion to be passed as well as for the prime minister to dissolve
parliament. The Act was not made applicable to the devolved parliaments since the UK is not a
federation. There has also been a long-standing radical demand that the power of the prime
minister to dissolve parliament is derived from the Royal Prerogative and is unsuitable for modern
times. It is parliament, not the prime minister, who should be sovereign.

In fact, the FTPA has not been binding. Last year, Theresa May was able to dissolve Parliament
two years into the new term without any opposition. But the restriction could be useful in India. It
makes frivolous no-confidence motions or dissolution of Parliament difficult. Governments are
forced to last the full term unless hugely unpopular.

If simultaneous elections are to be held in India, some such device will be necessary. The difficulty
is two-fold. The idea that simultaneous elections should be held has the hidden assumption that it
is the Prime Minister who will call the shots. The proposal, as of now, does not bind the Prime
Minister to a strict five-year cycle. In a federation with a written Constitution (unlike the UK), this
involves a huge shift of power to the Centre and to the incumbent Prime Minister. It would require
not just a constitutional amendment but perhaps a constitutional convention with representation
from the Centre and all the states to decide the matter. Even so, difficulties remain.

If a state government becomes unpopular, it may need to be dismissed. If there is FTPA but the
Opposition secures the necessary majority, then the winning party has to agree to serve only the
remainder of the term or President’s Rule has to be imposed . But what if the government at the
Centre loses a vote of confidence? Does the Opposition form a government for the remainder of
the term? Or do we have new simultaneous elections?

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.livemint.com 2018-02-05

Reviewing the passage of the Aadhaar Bill

The Chief Justice of India (CJI), in a recent hearing, asked if courts could review the Speaker’s
decision to designate a Bill as a money Bill. This was in relation to the Aadhaar Act, 2016,
controversially being passed as a money Bill. We argue that yes, the courts can indeed review the
decision of the Speaker.

Under the Constitution, a Bill is enacted into law only when approved by both the Lok Sabha and
Rajya Sabha. The only exception is a money Bill, which needs approval from the Lok Sabha
alone. This procedure is embedded in the Constitution.

The Aadhaar Bill, upon approval by the Lok Sabha, was certified as a money Bill by the Speaker.
Accordingly, amendments suggested by the Rajya Sabha were not considered and the Bill was
enacted into law. This led to a constitutional challenge by Jairam Ramesh, who alleged that the
Speaker incorrectly certified the Aadhaar Bill as a money Bill, allowing the Lok Sabha to
completely bypass the Rajya Sabha.

In an article, “Judicial Review And Money Bills”, in the National University Of Juridical Sciences
Law Review (Pratik Datta, Shivangi Tyagi and Shefali Malhotra, Volume 10, Issue 2, 2017), we
answer the CJI’s question in detail. One clear indication that the Speaker’s decision (to certify a
Bill as a money Bill) is not precluded from judicial review lies in the deliberations of the constituent
assembly.

The Constitution adopted the concept of money Bills from the British Parliament Act, 1911. The
difference between the provisions of the 1911 Act and the Constitution reflects the intention of the
constituent assembly. Section 3 of the 1911 Act accords absolute legal conclusivity to the decision
of the Speaker. It reads: “Any certificate of the Speaker of the House of Commons given under this
Act shall be conclusive for all purposes, and shall not be questioned in any court of law.”

Article 110(3) is the corresponding provision in the Constitution. It accords finality to the decision
of the Speaker. It reads: “If any question arises whether a bill is a Money Bill or not, the decision of
the Speaker of the House of People thereon shall be final.”

The constituent assembly avoided the words “conclusive for all purposes” and “shall not be
questioned in any court of law”, steering clear of an explicit bar on judicial review of the Speaker’s
decision. This can be attributed to three crucial differences in the constitutional scheme of both
countries. First, the UK follows parliamentary sovereignty, where the legislature is supreme, while
India treats its Constitution as supreme. Second, the Constitution is based on the doctrine of
separation of powers, while the UK does not have formal separation of powers between the three
branches of government. Third, the Indian Parliament has to follow procedures laid down by itself
and those written into its Constitution. The UK does not have a written constitution, hence it is
impossible to violate it.

Barring judicial review of the Lok Sabha Speaker’s decision would imply that the Speaker, an
officer of the legislature, can bypass constitutional procedures with impunity and that the judicial
review power of courts is relinquished to this officer. This would have been at odds with the overall
scheme of the Indian Constitution.

The intention to uphold judicial review as the supreme arbiter of due process in Parliament is
further reflected in the debate on Article 122. Article 122 states that “the validity of any
proceedings in Parliament shall not be called in question on the ground of any alleged irregularity
of procedure”.
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H.V. Kamath suggested an amendment that would ensure the proceedings could not be “called in
question in any court”. Rejecting this suggestion, B.R. Ambedkar replied: “I do not think it is
necessary, because where can the proceedings of Parliament be questioned in a legal manner
except in a court? ...the only forum where the proceedings can be questioned in a legal manner
and legal relief obtained either against the President or the Speaker or any officer or Member,
being the Court, it is unnecessary to specify the forum.”

This is a categorical clarification that the constituent assembly did envisage judicial review over
the legality of Parliamentary proceedings, except in the case of any alleged irregularity of
procedure, i.e. rules of procedure laid down by Parliament itself. The immunity does not extend to
violation of any procedure laid down under the Constitution (including the decision of the Speaker
to certify a Bill as a money Bill).

The endorsement of the Speaker’s certificate on money Bills is based on the recommendation of
the expert committee on financial provisions. The intention was to avoid controversies “about
matters outside the lower house”. It can be concluded that the Speaker’s certificate on money Bills
was to avoid any controversy on the issue before other arms of Parliament, the upper house and
the president. It was never to allow the Speaker free reign over crucial parliamentary business, in
subversion of the Constitution.

Constituent assembly debates do not provide answers to many constitutional questions. The
framers could not have envisioned a world where biometric identity would be ubiquitous. However,
sometimes the debates throw light on what the intention was. In this particular case, the debates
answer the CJI’s question directly.

Shefali Malhotra is a researcher at the National Institute of Public Finance and Policy.
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‘Procedural fairness must in govt. procurement’

Arun Jaitley  

Finance Minister Arun Jaitley on Monday said the Centre would have to ensure procedural
fairness in matters of public procurement as well as in award of contracts, and warned that a ‘pick-
and-choose’ system in commercial activities of the State would lead to allegations of corruption
and nepotism.

Inaugurating the South Asia Region Public Procurement Conference, the Minister said
transparency and fairness enable a State to act in the best interest of its citizens in terms of price,
quality and service delivery and help avoid elements of nepotism and corruption in public
procurement.

Referring to a series of measures taken by the government in this regard, including the
introduction of the Government e-Marketplace (GeM) for online purchases of common use items,
he said in addition to having its own rules and regulations relating to public procurement, the
layers of accountability at various levels in the government had also been tightened.

The conference aims to help South Asian Governments to consider enhancements and
innovations in their public procurement systems and enable efficient utilisation of public resources,
ensuring quality and timeliness in delivery of services, the Finance Ministry said in a statement.
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‘Likely misuse of Aadhaar no ground’

Justice Chandrachud said the apex court had already acknowledged the availability of personal
data in the public domain in its privacy judgment. Even consent given to private entities is only
“notionally consensual”, Justice Chandrachud observed. It was thus that the court had called for a
strong data protection regime in order to arm citizens against data breaches by both the state and
private entities.

Referring to the governmen’s decision to introduce Aadhaar-bank account linkage through the
Prevention of Money Laundering Act (PMLA), Justice Chandrachud drew Mr. Sibal’s attention to
Section 57 of the Aadhaar Act, 2016 to show that the Aadhaar number could be used to “establish
the identity of an individual for any purpose, whether by the state or any body corporate or person,
pursuant to any law for the time being in force.”

“Can’t the state seek Aadhaar under the PMLA or any other Act, provided the request seeks to
achieve the objective of the particular Act?” Justice Chandrachud asked.

“So how will just an Aadhaar number tell you if a person is a terrorist or a money launderer?” Mr.
Sibal countered.

Justice Sikri agreed, saying the presumption that the state tries to introduce is that “anybody can
be a money launderer and hence you first show your Aadhaar.”

“Yes. Everybody is a money launderer until she shows her Aadhaar card,” Mr. Sibal said.

He argued that at the heart of the Aadhaar issue is the “right to choice”, a fundamental right under
Article 21 of the Constitution.

“But the state tells me that in order to get a certain service I am entitled to, I have to get Aadhaar.
The state says I have no other choice. If I am a Scheduled Caste or Scheduled Tribe community
member, my caste certificate or my ration card or BPL card will not establish my identity. Only an
Aadhaar card will do. The state can regulate me, but it cannot deny me,” he submitted. “My status
gives me the right to my entitlement. My identity has nothing to do with my entitlement. So how
can there be a condition in law to deny me my rightful entitlement because my identity cannot be
established except by Aadhaar? Is this procedurally and substantitvely reasonable,” Mr. Sibal
asked.
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A roster of questions

It would be absurd to construe the new roster for allocation of cases in the Supreme Court, with
division of work among the judges according to various subject categories, as a move towards
greater objectivity or fairness. This new roster comes on the heels of an important press
conference by the four senior-most judges of the Supreme Court expressing dissatisfaction at the
manner of allocation of cases and the high-handedness of the Chief Justice of India in asserting
his supremacy as master of roster to the exclusion of the senior judges of the court. But even a
cursory glance at this new roster raises more questions than puts to rest the issue of a fair and
transparent roster for allocation of cases in our apex court.

Was this roster prepared in consultation with senior judges of the Supreme Court? Have the cases
been allocated according to a particular judge’s expertise in a subject matter? Has the allocation
been done in keeping with principles and procedures that have been accepted globally as
necessary for transparency, fairness and accountability? The roster raises these and many more
questions.

The roster that was put out to be operationalised from February 5 has given impetus to more
speculation and has become a stronger ground for criticism of the prevailing practice at the
Supreme Court. The roster aggregates all important cases to the Chief Justice of India —
politically sensitive cases, all fresh public interest litigations, social justice matters, contempt of
court matters, matters dealing with appointment of constitutional functionaries, among others.
Mundane cases with little political significance have been assigned to the other senior judges.
Despite the judges going public with their discontent, the Chief Justice went on to exclude them
from the range of important Constitution Bench hearings that have commenced this month and
that will have a long-term bearing on the state of our democracy.

Such concentration of power in the hands of one person violates the foundations of what Justice
P.B. Sawant has called “a court of equals”. The Chief Justice of India is only one among equals,
with the power to judiciously exercise an important role of constituting benches. This authority
cannot be used in an autocratic manner defying all norms of equity and justice and in disregard for
principles of neutrality, impartiality and transparency. Either way, case allotment is clearly rule-
based, falls well within boundaries of objective criteria and with limited scope for unbridled
discretion. Indisciplined exercise of this authority can lead to a complete subversion of democracy.

A just and fair roster must be one that is divided subject-wise among judges according to their
experience and expertise in those subjects. Politically sensitive matters should be before the five
senior judges of the Supreme Court. Among them, the allocation of individual cases must be by
random computer allocation not by the individual decision of any human. For other cases as well,
if there is more than one judge dealing with a particular subject then cases belonging to that
subject should be randomly allocated among the various judges to whom that subject has been
allocated.

Collective decision-making was the bedrock that ushered in the collegium system in 1993. It laid
the foundation of consultative procedures for appointment of judges. When appointments are a
collective function, the allocation of important cases must be done collectively or at least in
consultation with senior judges of the Supreme Court. There is still scope to revisit this roster
through the prism of objectivity and fairness. This must be done, for greater transparency and
accountability will only yield more authority to our Supreme Court as the supreme custodian of
people’s rights.

Prashant Bhushan is an advocate at the Supreme Court
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Marriage is a civil contract — adultery or divorce should have only civil consequences
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SC-ROAD SAFETY-AADHAAR

The Centre is in the process of linking driving licences with Aadhaar numbers to weed out fake
licences. A software for this covering all States was being readied, the Supreme Court was
informed on Wednesday. A Bench of Justices Madan B. Lokur and Deepak Gupta was informed
about it by a court-appointed committee on road safety headed by former SC judge Justice K.S.
Radhakrishnan.PTI
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Court must be cautious: SC

Judiciary must be “very cautious and circumspect” in diluting or setting aside an economic policy
of the government, the Supreme Court observed on Wednesday.

A Bench of Justices Madan B. Lokur and Deepak Gupta said courts must intervene against an
economic policy of the government only if it was constitutionally unavoidable.

The court made the observations after quashing the Goa government’s policy to grant a second
renewal of 88 mining leases with retrospective effect.

“Till recently, policy matters, particularly economic policy, were hands-off as far as the courts were
concerned,” Justice Lokur observed.

Any economic policy in violation of Article 39(b), which mandates the distribution of “material
resources of the community” to subserve common good, and Article 14, the fundamental right to
equality, will be liable to challenge and judicial review, the court held.
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Call to democracy

An interesting feature of Southern Asia for decades has been the existence of a liberal democracy
in India, in a region inhabited largely by non-plural or mixed regimes. A commitment to political
and civil liberties, human rights, social and economic freedoms, and, a secular ethos are the
hallmarks of India’s Constitution. The commitment to internal diversity and pluralism has shaped
the outlook towards international politics as well. Many in the West, who felt that India’s identity as
a democracy had been muted during the Cold War, expected that the ‘end of history’ thesis would
also apply to India, that its leaders and elites would finally recognise the post-Cold War consensus
around liberal democracy and capitalism and that this would define India’s international identity
and emerging role.

In 2000, India joined the Community of Democracies, a body of over 100 countries that endorsed
the virtues of liberal political values. In his speech to the joint session of Congress in Washington
in that same year, the then Prime Minister, Atal Bihari Vajpayee, spoke about giving “practical
shape” to the “shared belief that democracies can be friends, partners and allies” and suggested
“advancing democracy” as one of the future possibilities of India-U.S. cooperation.

We saw similar rhetoric from the Foreign Ministry and the United Progressive Alliance leadership
as well. In 2005, India and the U.S. jointly launched the UN Democracy Fund, which aimed to
strengthen democratic institutions across the world. Standing beside the U.S. President, India’s
then Prime Minister Manmohan Singh had remarked, “For us, the democratic ideal is a common
heritage of mankind. Those fortunate to enjoy its fruits have a responsibility to share its benefits
with others.” Both resolved “to create an international environment conducive to the promotion of
democratic values...”

In practice, however, Indian statecraft has been more complex. While Indian leaders and elites
have accepted the norms of a representative liberal democracy and a free-market economy, how
and whether these ideas should become a universal norm and marketed abroad remain deeply
contested. Note, for example, then Foreign Minister Pranab Mukherjee’s remarks in 2007 in the
context of protests in neighbouring Myanmar: “India is a democracy and it wants democracy to
flourish everywhere. But we are not interested in exporting our own ideology.” An influential think
tank study (NonAlignment 2.0) in 2012 echoed a similar belief: “We are committed to democratic
practices and are convinced that robust democracies are a surer guarantee of security in our
neighbourhood and beyond. Yet we do not ‘promote’ democracy or see it as an ideological
concept that serves as a polarising axis in world politics.”

Broadly, there have been two strands of ideas that have shaped how Indian policymakers and
strategists have historically thought about the internal affairs of regional states. The traditional
Nehruvian approach prescribed a light Indian footprint into the sovereign realms of other states
and also one where pressure and coercion were to be minimised in that engagement process.
This approach underwent dramatic changes in the post-Nehru period, when an alternative
worldview came to the fore — one that had fewer inhibitions about interfering or even promoting
regime transformations in the neighbourhood. Consequently, we saw a whole period in the 1970s
and 1980s when India was actively involved in re-orienting or securing the political structures
within regional states. And, often this was aimed at changing the constitutional and political basis
of regimes towards something resembling an image closer to India’s own federal democratic
values.

The post-Cold War period witnessed a sharp retreat from such interventionism towards a
“pragmatic” and non-interference policy. This found the clearest expression in the 1997 Gujral
Doctrine, a framework uncannily similar to the Nehruvian approach in that both sought to minimise
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coercion and force in dealing with neighbours, accepting their internal quirks and flaws while
attempting to craft a policy of friendship whereby positive inducements could be leveraged to
produce a more stable and cohesive subcontinent.

But what did all this mean in terms of a diffusion of liberal values? In an important 2005 policy
speech, India’s then Foreign Secretary Shyam Saran explained that as “a flourishing democracy,
India would certainly welcome more democracy in our neighbourhood… it is not something that we
can impose upon others.” So while democracy “would provide a more enduring and broad-based
foundation for an edifice of peace and cooperation”, the “importance of our neighbourhood
requires that we remain engaged with whichever government is exercising authority in any
country.”

Ironically, the geopolitical projection of Indian constitutional values and secular ethos was far
stronger during the Cold War period than in recent decades when India’s identity as a democracy
has come to the fore. Recall, for instance, the military assistance to the Sri Lankan regime to fend
off a radical left-wing rebellion in 1971, the same year when India also successfully assisted in the
emergence of a secular Bangladesh. Or in the late 1980s, when India intervened in Sri Lanka, at
great cost to itself, to protect the citizenship rights of the Tamil minority and sought to shape a
more pluralist federal structure, and, in Bangladesh when India mobilised popular support against
the military regime in 1989-1990. And, finally, of course, there was the 1988 intervention in the
Maldives when Indian paratroopers rapidly restored the authority of the Maumoon Abdul Gayoom
regime after an attempted coup d’état.

In the post-Cold War period, in contrast, New Delhi has assumed a much lighter footprint, with
perhaps the possible exception of Nepal, in how it chooses to involve itself and shape the political
transitions and internal power struggles in the region. For the most part, it appears that homeland
security and geo-economic considerations rather than ambitious realpolitik or normative concerns
have shaped India’s neighbourhood policy. And this has not been an unconscious drift but a
choice. In 2011, the then National Security Adviser Shivshankar Menon described India’s regional
posture as a “very selfish policy” and one that avoided “external entanglements” in order for India
to focus on its own domestic transformation. In substance, has this approach really changed?

Zorawar Daulet Singh is a Fellow at the Centre for Policy Research, New Delhi
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Intergenerational equity, mining and Goa Foundation

The deadline for feedback on the draft national mineral policy is 9 February. The industry will likely
respond robustly, arguing for more freedom for acquisition and leases, and over environmental
clearance, among other matters. Equally, among the most aggressive inputs will be from Goa
Foundation, which advocates the idea of intergenerational equity and shared wealth, quite the
other end of the spectrum.

The principle of intergenerational equity assumes that natural resources are a commons in which
the stake of future generations must be secured. Indeed, the draft policy acknowledges it. “There
is a need to understand that natural resources, including minerals, are a shared inheritance where
the state is the trustee on behalf of the people to ensure that future generations receive the benefit
of inheritance,” the draft policy states. It adds: “State governments will endeavour to ensure that
the full value of the extracted minerals is received by the State.” The draft policy suggests that on
account of varying levels of reserves, each mineral be treated differently but with the same
underlying principle.

It wouldn’t be an exaggeration to say that Goa Foundation’s relentless pursuit of intergenerational
equity, and that of a collaborative initiative it spearheads, Goenchi Mati (literally, Goan Earth)
Movement has escalated matters. It’s an if-you-can’t-beat-them-reform-them effort aimed at
transforming how Goa, and, by extension, India, views mineral wealth.

From an initiative that employed exaggeration, esoteric concepts and occasionally suspect math to
grab attention, over the past two years Goenchi Mati has evolved into a tighter, clearer, better
argued and better communicated effort. It argues for fair mining that extracts the value of a
resource to the fullest. That naturally comes after respecting free, prior and informed consent of
communities where a project is located, and following the strictest practicable environmental
norms. Goenchi Mati advocates what it terms “full economic rent (sale price minus cost of
extraction, cost including reasonable profit for miner).” The socialist-minded effort also called for a
“permanent fund”, on the lines of what is, say, practised by Nordic countries with oil wealth:
placing a percentage of such revenue in public trust for use of citizens’ welfare. Goenchi Mati
suggests the national pension scheme manage such funds in India, and income be distributed as
a “Citizen’s Dividend”.

The matter is now getting officially noticed for its ideals more than precise applications, as
evidenced in the draft mineral policy. Even the Economic Survey for 2015-16 acknowledges as
precedence a Supreme Court judgement based on a 2012 writ petition by Goa Foundation, which
specifically mentioned intergenerational equity and sustainable development, a cap on mining in
Goa, and the creation of a “Goan Iron Ore Permanent Fund”.

The not-for-profit foundation has for several decades advocated pro-people attitudes and policies.
Over the past decade it has gained both respect and notoriety—depending on your point of
view—for taking on Goa’s mining lobbies, documenting major illegalities and corruption in the
sector, escalating matters to the National Green Tribunal and Supreme Court. And, in the process
contributing to the scrutinizing wrath of the justice M.B. Shah Commission on illegal mining of iron
ore and manganese in India.

That last led to the freezing by the Goa government in 2012 of nearly a hundred mining
operations, including those of heavyweights Sesa Sterlite, and major family-run businesses like
V.M. Salgaocar and Bros. Pvt. Ltd, Sociedade De Fomento Industries Pvt. Ltd of the Timblo
family, Chowgule and Co. Pvt. Ltd, and firms controlled by other politically prominent families like
Kakodkar, Alemao, Tarcar and Sinai.



cr
ac

kIA
S.co

m
crackIAS.com

They variously stood accused by the Shah Commission’s report of illegalities of one kind or
another, from those of simple procedure and intolerable pollution to outright encroachment and
illegal extraction of ore. The Shah Commission placed the quantum of illegal mining between 2006
and 2011 at Rs35,000 crore, or over $6 billion at the time, the years of Congress rule.

The state government lifted the ban on mining in 2015, when a Bharatiya Janata Party (BJP)-led
government was in office. The activity has since rapidly gathered pace in Goa and elsewhere,
pushed along by pro-mining policies of the BJP-led central government, including a 2015
executive order that fast-tracked renewal of old leases and auctioning for new ones.

This pressure remains. The Supreme Court issued an order in August 2017—citing legislation like
the Mines and Minerals (Development and Regulation) Act and Environment Impact Assessment
notifications—that directed miners who carried on without various environmental clearances to be
fined the entire value of minerals extracted. This has expectedly raised the hackles of mining-
dependant states. The Indian Express in a recent article highlighted how in mid-January this year
ministers and officials of 16 “mineral rich states” led by those from Andhra Pradesh, Telangana
and Karnataka petitioned the Union mines minister Narendra Singh Tomar as to the harshness of
the order, during a conclave in Goa. The battle is joined.

Sudeep Chakravarti’s books include Clear.Hold.Build: Hard Lessons of Business and Human
Rights in India, Red Sun: Travels in Naxalite Country and Highway 39: Journeys through a
Fractured Land. This column, which focuses on conflict situations and the convergence of
businesses and human rights, runs on Thursdays.
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National Meet on Grassroot Informatics
Ministry of Electronics & IT

National Meet on Grassroot Informatics

VIVID 2018: Weaving a Digital India

Posted On: 07 FEB 2018 1:26PM by PIB Delhi

National security, economic prosperity, innovation and social well-being are critically dependent
upon the availability, integrity and confidentiality of a range of Information and Communications
Technologies (ICT). Nearly every aspect of citizen’s daily life has been considerably transformed
by the information revolution, and modern life depends upon the timely, adequate and confidential
performance of cyberspace.In the last DIO meet (VIVID 2017), Hon’ble Minister applauded NIC as
the technological bridge of India which is best placed to lead the way for a Digital India that the
Prime Minister envisaged and urged the DIOs to be innovative and proactive by adopting a
transformative approach to make a difference at the grassroots level.

 

With this as background, encouragement, recognition, commitment and with the thrust in Digital
India that aims at transforming the country into a digitally empowered society and knowledge
economy, National Informatics Centre (NIC) is organizing a three-day National Meet on Grassroot
Informatics- VIVID 2018 from Thursday, 08th February to Saturday, 10th February, 2018 at the
India Habitat Centre, New Delhi.

 

The three-day event will be inaugurated by Shri Ravi Shankar Prasad, Hon’ble Union Minister of
Electronics & Information Technology and Law & Justice, GoI in the presence of ShriK.J. Alphons,
Hon’ble MoS for Electronics & Information Technology, Tourism, GoI, Shri Ajay Sawhney,
Secretary, Ministry of Electronics & Information Technology and other esteemed dignitaries.

 

About Us

 

National Informatics Centre (NIC) was established in 1976, and has since emerged as a "prime
builder" of e-Government / e-Governance applications up to the grassroots level as well as a
promoter of digital opportunities for sustainable development. NIC, through its ICT Network,
"NICNET", has institutional linkages with all the Ministries /Departments of the Central
Government, 36 State Governments/ Union Territories, and about 708 District administrations of
India. NIC has been instrumental in steering e-Government/e-Governance applications in
government ministries/departments at the Centre, States, Districts and Blocks, facilitating
improvement in government services, wider transparency, promoting decentralized planning and
management, resulting in better efficiency and accountability to the people of India.
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VIVID 2018

 

VIVID this year would be an extensive platform for knowledge sharing which would empower 240
NIC District officials from across the country to interact and leverage on each other’s experience
and best practices. During the three days, DIOs would give presentations on their portals,
showcase their applications, their District initiatives and their immense contribution towards
implementation of the Digital India initiative of the Government.

 

The Theme for VIVID 2018 is “Cyber Security and Innovation”.

 

The National Meet will also cover a wide range of relevant topics including Emerging Technologies
(Internet of Things, Artificial Intelligence, Machine Learning & Big Data Analytics), Cyber Threats &
Counter Measures (Changing Digitisation Paradigm & its impact on Security, Cyber Security
Threats & Cyber Crimes), Critical Information Infrastructure protection (NIC-CERT), Enterprise
Level Applications, and many more topics for DIOs.

 

Themes:

 

Cyber Security

 

The National Meet with special focus on ‘Cyber Security’ this year; is aimed at showcasing the
various initiatives of NIC in creating and enhancing the security of Digital Infrastructure in the
country. This is very significant in view of the fact that the attacks are increasing, both in
prevalence and disruptive potential, and the cybercriminals have an exponentially increasing
number of potential targets, because the use of cloud services continues to accelerate and the
Internet of Things (IoT) is expected to increase the attack surface.

 

NIC provides multi-layered security framework for the protection of applications hosted in the Data
Centres and related mobile apps as well as NIC infrastructure. NIC-CERT, a setup of NIC which
will upscale the existing security infrastructure to prevent the rising number of cyber-attacks. The
main objective is to create a comprehensive framework that integrates world class security
components and inbuilt threat intelligence for detection, prevention and incident response.

 

Innovation

 



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Innovation is also a theme for the DIO meet this year and was one of the important suggestions
and directives by the Hon’ble Minister. In order to encourage innovative ideas, "NIC Innovation
Challenge– 2018” for NIC District officials was announced on 15th November’ 2017. From 398
submissions, 13 teams of the following five categories have been selected for awards:

 

Concept Note for Application of Emerging Technologies●

Concept Note for Innovation in Service Delivery●

Innovation in Data Visualization●

Mobile App Innovation●

Web App Innovation●

 

In addition, NIC has developed an innovative service and shall launch S3WaaS i.e.‘Secure,
Scalable and Sugamya Website as a Service’ during the event. S3WaaS servicewas meticulously
designed and developed, which is a website generating framework to generate, configure, deploy
and manage secure, scalable and accessible websites without much effort and technical
knowhow.
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Outsourcing of jobs in Government Departments
Ministry of Personnel, Public Grievances & Pensions

Outsourcing of jobs in Government Departments

Posted On: 07 FEB 2018 1:17PM by PIB Delhi

            A Ministry or Department may procure certain non-consulting services in the interest of
economy and efficiency and prescribe detailed instructions and procedures for this purpose
without, however, contravening the basic guidelines provided in rule 199 to 206 of “General
Financial Rules 2017” (GFR 2017). As each Ministry/Department is competent to procure services
at their level to meet seasonal or short-term requirements, the centralised data is not maintained in
this regard.

 There are detailed procedures laid down for procurement of such non-consulting services
including e-procurement in Chapter 6 of the GFR 2017 and the “Manual for Procurement of
Consultancy & Other Services, 2017”.  Ministries are competent to decide the mode depending on
the nature of work, nature of competency required etc. Any deviation or violation can be dealt by
the Ministry appropriately. The wages for the persons engaged on contract/outsourcing cannot be
less than the minimum wage fixed/notified by the concerned State Government.

The Government posts are regularly filled up in accordance with the recruitment rules. Each
Ministry/Department is responsible for appointment of regular employees against vacant posts
after completing all procedural formalities. The centralised data of vacancies and backlog
vacancies is not maintained.

           This was stated by the Union Minister of State (Independent Charge) of the Ministry of
Development of North Eastern Region (DoNER), MoS PMO, Personnel, Public Grievances &
Pensions, Atomic Dr Jitendra Singh in a written reply to a question in the Lok Sabha today.

 

****  
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Trinamool lodges complaint against Bengal Governor

Keshari Nath Tripathi  

Trinamool Congress on Thursday lodged a complaint with Home Minister Rajnath Singh, accusing
West Bengal Governor Keshari Nath Tripathi of “overstepping his authority” and interfering in
matters of State administration.

A delegation of Trinamool members, led by parliamentary party leader Sudip Bandyopadhyay, met
the Minister in Parliament House and alleged that Mr. Tripathi had sought to convene a meeting
with Divisional Commissioner of Malda to discuss the development schemes of the State and
Central governments, the working of the NGOs in rural areas and the law and order situation.

Mr. Bandyopadhyay alleged that the meeting was to be conducted without the knowledge of the
State government. “Since law and order and other such issues are exclusively within the domain
of the State government, it is expected that a constitutional authority will not bypass its jurisdiction
in this manner,” Mr. Bandyopadhyay told reporters after meeting Mr. Singh.
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Should States have their own flags?

It is clear that there is no prohibition under the Constitution to hoist any flag other than the national
flag. File  

 

The committee constituted in Karnataka to design a flag for the State is said to have finalised a
design. The flag is reportedly a tricolour, modifying the popular yellow and red one seen in the
State. Since the proposal has given room for questioning the legal sanctity of such an exercise by
the State government, it is appropriate to ask: do existing laws prevent this? The answer is no.

Under the Constitution, a flag is not enumerated in the Seventh Schedule. However, Article 51A
ordains that every citizen shall abide by the Constitution and respect its ideals and institutions, the
national flag, and the national anthem. There is no other provision regulating hoisting of flags,
either by the States or by the public. It is clear that there is no prohibition under the Constitution to
hoist any flag other than the national flag.

Parliament has framed legislation regulating the hoisting of the national flag. One is the Emblems
and Names (Prevention of Improper Use) Act, 1950. The other is the Prevention of Insults to
National Honour Act, 1971. In the former, the statutory prohibition is only against “use for any
trade, business, calling or profession, or in the title of any patent, or in any trademark of design,
any name or emblem specified in the Schedule”. Under the 1971 Act, there is no prohibition
against any State hoisting its own flag. What is prohibited under this Act is insulting the national
flag by burning it, mutilating it, defacing it, etc.

No prohibitions in law

Even the Flag Code of India, 2002 does not impose prohibitions on a State flag. On the contrary,
in the provisions regarding hoisting of the national flag by the general public, private organisations,
educational institutions, etc., the Code expressly authorises the flying of other flags under the
condition that they should not be hoisted from the same masthead as the national flag or placed
higher than it. By implication, the Code provides space for a State flag as long as it does not
offend the dignity and honour of the national flag. Similarly, the Code explicitly authorises (with
restrictions) the flying of flags of other countries and also the flag of the United Nations. When
flags of other countries are allowed to be flown along with the national flag, the above provisions
cannot be read as imposing a prohibition on having or flying a State flag.

In India, State boundaries are demarcated on the basis of linguistic homogeneity. This has
naturally generated aspirations in the States for promoting their own languages and cultures. It is,
therefore, natural for them to have symbols to recognise, protect and promote their own languages
and cultures. A flag, which is both a benediction and a beckoning, serves this purpose better than
any other symbol.

Having a separate flag is not going to be an affront to national integration. On the contrary, a
separate flag for each State would strengthen the federal structure and serve as a symbol for a
much more specific identity.

In India, even the Army, Navy, Air Force, and paramilitary forces have separate flags. They use
these regularly in all their official functions, in national parades, and on Republic Day.

A democratic right
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All the 50 States in the U.S. have separate and distinct flags, apart from the national flag. In the
U.K., the political units of England, Scotland, Wales, and Northern Ireland have their own flags
without offending or affecting the integrity of the U.K. Karnataka is justified and constitutionally
empowered to adopt its own flag to uphold the pride of the State without infringing the law.
Democracy and federalism are essential features of the Constitution and are part of its basic
structure. It is the democratic right of Karnataka to assert its identity through a separate name,
emblem and flag.

Ravivarma Kumar is a former Advocate General of Karnataka and a senior advocate

 

The Constituent Assembly discussed the federal question in great detail, including the symbolic
diversities of federal units. The emphasis of the founding fathers was on sustaining and
encouraging those markers of diversity that were considered to be in sync with the concept of an
organic unity, regarded as the ideal for the newly founded republic. In fact, even linguistic diversity,
which eventually emerged as the pivotal marker of delineating internal boundaries, in the end was
internally contested — the Marathi-speaking areas of Karnataka were discontented, for instance.
So, to further complicate this by envisaging a separate flag for a State would be to open a
Pandora’s Box. It would likely lead to a demand for subregionalism in most States. This would
weaken the idea of fraternity, which is enshrined in the Constitution and lies at the heart of the
idea of citizenship.

India is not a federation

People argue that other countries have different flags. What has to be noted here is that India’s
trajectory as a polity is different from that of other countries, in the sense that despite being a
federal republic, India was conceived of as a union of States and not as a federation. Therefore,
these federal units cannot aspire to have distinct political symbols that compete with national
political symbols; the markers of cultural diversity are already given suitable representation.
Political symbolism has a unity of purpose which has served India well in the last 70 years. There
is no compelling argument in favour of changing it. Therefore, to demand separate flags is
tantamount to tampering with the foundational values of the republic.

The S.R. Bommai v. Union of India (1994) judgment, which is being cited to make the case for a
separate flag for States, revolved around arbitrary actions of the Union against the States and
provided a much-needed safeguard to them. It should not override the values enshrined in the
Constitution unless there is a compelling case that something fundamental has gone wrong.
Jammu and Kashmir is an exception; it cannot be made a rule.

Those countries with separate political identities like flags, dual citizenship, and State constitutions
have followed a different trajectory from that of India. In the U.S., as the constituents were
separate entities before they decided to form a federation, it is understandable that they were
allowed their own political identities. The emergence of the U.S. as a republic was thus the
outcome of the collective bargaining of all the federal units.

For a strong Centre

In India’s case, the founding fathers were conscious of the weaknesses of this model. This aspect
was deliberated on and a conscious decision with overarching consensus was taken to depart
from the Government of India Act, 1935, which had envisaged a loose federation. Of course, the
Partition, which had opened up many fault lines, also played an important role in convincing the
founding fathers that India needed a strong Centre.
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Against this backdrop, the demand to have a separate flag for any State is based on the logic of
electoral incentives rather than a principled and well-considered argument. It not only goes against
the constitutional vision but also against the very idea of India.

As told to Anuradha Raman

Ravi K. Mishra is deputy director of the Nehru Memorial Museum and Library

 

The strong and righteous indignation over the idea of States having flags of their own and the
equally staunch support for the idea point to two very different conceptions of how to build Indian
nationalism. And the extreme positions taken after the efforts of the Karnataka government to give
the State its own flag should serve to bring this larger debate on the making of Indian nationalism
to the fore.

Underlying the indignation is the belief that territorial loyalties are unitary in nature and the
development of one territorial identity, say, around States, will erode other territorial identities,
particularly those built around the nation. In this view, nationalism is quite apart from everyday life
and has to be cultivated separately. It has to be taught in schools and enforced by the law. Such
nationalism necessarily sees regionalism as a threat, especially when it goes so far as to claim a
flag of its own.

The meaning of nationalism

This view of nationalism is riddled with contradictions. It demands that the majority will determine
the nationalism that is taught, but expects the minorities to be loyal to it. The separation of
nationalism from everyday life also leads to Hindu nationalists in the U.S. spending time and
money in support of the staunchly Indian nationalist programmes of Prime Minister Narendra Modi,
even as they return the next day to seeking U.S. citizenship, if they do not already have it. It is also
perfectly fine for British citizens of Indian origin to cheer for the Indian cricket team, but god forbid
anyone in India cheering any other team.

The other approach to building Indian nationalism is much more closely linked to everyday life.
This view recognises that in the course of a person’s everyday life, she would develop
associations that go beyond herself. It could begin with loyalty to her family but that could soon
extend to her community, state, and nation. At the heart of this understanding is the idea that
nationalism requires individuals to look beyond their immediate self-interest to the interest of the
nation. And any effort to look beyond their self-interest is a stepping stone to thinking about the
nation. Celebrating all the social loyalties a person comes across in her everyday life is a way of
preparing her for the selflessness that nationalism can demand. A flag for her State is then a step
towards building nationalism, not one away from it.

No contradictions

This conception of nationalism as the pinnacle of all identities, and not necessarily competing with
other identities, is consistent with what we see in the everyday happenings around us. It
recognises that there is absolutely no contradiction between fans cheering the Karnataka cricket
team one day and the Indian team the next. Indeed, during the Indian Premier League, they can
even develop loyalties to players from other countries who belong to their city cricket teams but
that support does not extend to the international teams that these players are part of.

The challenge then is not to cut out other identities but to help create an hierarchy of loyalties that
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helps strengthen the Indian nation. Such an approach would require us to develop not just State
identities but also those at a sub-State level. The Karnataka flag would have to recognise not just
the dominant Kannada identity but also other smaller identities within the States, such as those of
the Kodavas or the Tulus. The flying of flags could then reflect this hierarchy with the national flag
on top, followed by State flags, and then by smaller regional flags.

Narendar Pani is Professor, School of Social Sciences, National Institute of Advanced Studies

Marriage is a civil contract — adultery or divorce should have only civil consequences
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‘Can court sessions be live-streamed?’

The Supreme Court on Friday asked for the assistance of the Attorney-General on a plea to live-
stream proceedings of the Constitution Bench in nationally important cases, such as those on
Aadhaar and decriminalisation of gay sex, in the Supreme Court.

A three-judge Bench led by Chief Justice of India Dipak Misra decided to seek K.K. Venugopal’s
opinion on a petition filed by senior advocate Indira Jaising in her personal capacity.

Ms. Jaising said courts around the world allowed their proceedings to be recorded, though they
differed in their ways.

She said some judges in the constitutional court in India had historically been reluctant about the
idea of recording court proceedings because it would “capture every sentence” in the banter
between judges and lawyers which were merely a way to elicit responses and not a sign of how
the judge would finally decide the case.

Different methods

Ms. Jaising, however, said there were different methods to resolve such reluctance and listed the
means adopted by courts globally.

“Some courts allow publication after a gap of 30 minutes, some ban recording of proceedings only
in trial courts as that would compromise witnesses, some give edited versions of the proceedings,
some record the proceedings but do not air it in public, some give out transcripts of proceedings,”
Ms. Jaising said.

She said such apprehensions should not create a roadblock in the public’s right to information.

The Supreme Court, in a bid to usher in transparency, had earlier allowed the installation of CCTV
video recording with audio in trial courts and tribunals.

Citizen’s right to know

Ms. Jaising said citizens have the right to information and matters of constitutional and national
importance can be live-streamed.

If live streaming of top court's proceedings is not possible, then alternately the video recording
should be allowed the senior lawyer had argued.
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SC stays new Tribunal Rules

The Supreme Court on Friday effectively stayed the applicability of provisions of the Central
Tribunal, Appellate Tribunal and other Authorities (Qualification, experience and other conditions
of service of members) Rules, 2017 which gave the government primacy in making key
appointments to tribunals, including the National Green Tribunal.

A Bench led by Chief Justice of India Dipak Misra, acting on a petition filed by Congress MP
Jairam Ramesh, directed that the terms and conditions of service of members of the National
Green Tribunal shall be governed by the provisions of the National Green Tribunal Act, 2010.

The Bench also accepted the suggestions made by the Central Administrative Tribunal (CAT) Bar
Association, represented by senior advocate C.A. Sundaram, which froze the implementation of
the new Rules framed under the Finance Act of 2017.

Primarily, the court accepted the formation of an interim search-cum-selection committee in
respect for appointment of both judicial and administrative members to CAT.

The panel includes the Chief Justice of India or his nominee, Chairman of the Central
Administrative Tribunal, and two secretaries nominated by the Government of India.
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An unethical place: Waning ethics in India’s private sector

Ask any international businessman or investor about India and the word “difficult” is bound to pop
up. Seventy years after Independence and more than 25 years after landmark economic reforms,
India, despite its many obvious attractions, is seen as a tough place to do business in. Red tape
and the inconsistent and arbitrary manner in which our governments have administered taxes and
investment rules and regulations is, of course, an important reason for this sentiment. But what
polite and politically correct international investors will not say openly is that Indians are seen as
highly unethical.

This is not just about politicians. Political corruption plagues many societies. Much of what passes
for lobbying and campaign financing in the US can be cynically viewed as tax-deductible bribery.
Even the squeaky-clean Scandinavians are not above making pay-offs when it suits their interests
as we saw in the Bofors scandal.

The negative perception of India is not even about our civil servants. True, India ranked 79th out of
176 countries in Transparency International’s 2016 Corruption Perception Index, and last year the
same organisation found India to be the most corrupt country among the 16 Asia Pacific countries
surveyed. Nearly seven in 10 Indians who had accessed public services — be it schools,
hospitals, official documents, utility services, the police or courts — had paid a bribe versus only
0.2 per cent in Japan, the least corrupt country.

That India’s politicians and government officials are venal is hardly breaking news. Growing
corruption in public life has long been a staple middle-class lament. But the dark secret at the
heart of Indian society is that the decline of public morality is now mirrored by a shameful fall in
ethics in the private sector. The cancer of corruption has spread well beyond the corridors of
power to our educated and affluent elites — professionals, salaried employees and businessmen
— who are increasingly on the take.

India was ranked the most unethical of 13 major economies in the 2016 Global Business Ethics
Survey, behind even Brazil and China. Last year, Ernst and Young’s Asia-Pacific Fraud survey
found that unethical practices are rife in India’s business community with 78 per cent of Indian
respondents surveyed saying that bribery and corrupt practices occur widely, while 57 per cent
said that senior management would ignore the unethical behaviour of employees to attain revenue
targets.

These surveys are confirmed by an informal poll of clients, colleagues, and peers and reflect my
own experience over more than 25 years as a management consultant and private equity investor
in the US, Europe, Middle East and Asia, with at least half that time spent in or dealing with India:
India is amongst the most unethical places to do business in the world today.

Foreign investors and companies complain that Indian businessmen don’t understand the concept
of good faith in negotiations. Legal agreements are routinely flouted — often in cahoots with the
authorities or the court system. Creative accounting is a commonplace hazard, as is illegal
diversion of profits by promoters. The non-performing loan crisis in India’s banks is largely due to
bare-faced cheating and fraud by crony capitalists with the connivance of pliant bank executives.

Sadly, the morals of white-collar employees are increasingly no better than business people.
Recently, a top private-sector bank executive demanded a “commission” to award a contract to
one of my investee companies. In another case, we found that the CEO of a subsidiary had been
paid off by the winning bidder for an asset that we were disposing. The professional ethics of large
swathes of our legal and financial communities is compromised. Several investment managers are
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notorious for arranging funding in return for kickbacks. One of the more visible aspects of doing
business in India is getting valuation certificates from chartered accountants for investments to
satisfy regulators or lenders. Likewise, in many countries, private lawyers are allowed to certify
copies of documents rather than having to go to a government office — something that is
unthinkable in India given prevailing ethical standards.

These dishonest practices are carried abroad. As a board member of companies in the Middle
East, it is shameful to disclose that Indians in the management ranks are known for taking cuts on
deals and purchasing contracts. Indian names feature disproportionately in insider trading
scandals on Wall Street and the City in London. Even in Silicon Valley, Indians dealing with
outsourced staffing for technology companies are notorious for collecting facilitation fees through
their spouses.

Back in the days of the licence raj, free-market economists and commentators blamed corruption
in India on red tape and socialist controls. However, even as the economy has been liberalised to
a great extent since 1991, corruption has only grown worse and today infects not just government
but Indian businesses and corporate life. Even low-income levels are no excuse — dishonesty
appears to have more than outpaced rising compensation packages.

The corroding ethical fabric of the country is not just an issue of morality for its own sake. No
economy can perform at a high level without a basic level of integrity. The pervasive unethical
behaviour of the sort that we now see in India destroys trust. As trust erodes, the cost of doing
business will soar, affecting India’s competitiveness and attractiveness as an investment
destination. Unfortunately, stricter rules and regulations and better policing of businesses are no
solution. No amount of compliance and governance can substitute for sound moral fibre.

Amidst all the stridently assertive talk these days of our pride and honour and the greatness of our
culture, we might be better served by more reflection on the state of our morality as a nation.
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Murky mining: on SC cancelling mining leases in Goa

The Supreme Court order to halt the murky course that mining has taken in Goa should help
restore some balance to the exploitation of iron and manganese ore in the ecologically fragile
State. As the court observed this week in the Goa Foundation case, commercial mining activity
can be rapacious in the absence of clearly laid down and strictly enforced conditions. This is
exactly what has happened in Goa, with the State government displaying shocking disregard for
rules and processes while renewing licences for a second time in 2015. It inexplicably chose not to
exercise its right to view the licences as fresh leases that require new environmental impact
assessments. The Bharatiya Janata Party government in Goa invited a cloud of suspicion by
hastily launching the renewal of licences just a day after it unveiled a Grant of Mining Leases
Policy on November 4, 2014. Quite extraordinarily, it issued 31 orders on a single day, January 12,
2015, apparently to pre-empt the Centre’s Mines and Minerals (Development and Regulation)
Amendment Ordinance that came into force the same day. Now that the Supreme Court has
ordered the termination of 88 licences, grant of fresh licences and proper accounting of the losses,
mining activity in its entirety should begin on a clean slate. Future decisions should be guided
solely by the true cost to the environment and to human health.

Goa has argued that the mining industry is crucial to its economy as it brings in foreign
exchange, provides employment and supports a transport industry. Yet, it is also true that the ore
mined in the State is low in iron, reducing its value to the domestic steel industry. Given that
mining has a severe destructive impact on the ecology, resumption of large-scale activity should
await a scientific audit of how sustainable it is. Any more mining should also account for the loss of
employment while calculating economic gains. Just last year, public protests over contaminated
groundwater and fouled air, as in Sattari taluk, underscored the need for strict environmental
controls. It is relevant to point out that the Union Environment Ministry’s Expert Appraisal
Committee found in 2013 that many of the past leases had been issued without the approval of the
National Board for Wildlife, and miners had extracted ore in excess. The requirement for clearance
from the Central Ground Water Board was ignored. Going forward, the Environment Ministry must
display zero tolerance to such violations, reversing its indefensible decision of 2015 to lift its own
abeyance order issued against unsustainable mining. The Supreme Court’s directions provide
Goa with an opportunity: to change course and become a mainstream tourist State. It can regain
its position as a top destination for global visitors and broaden employment in services. Tourist
charters need to replace its open cast mines and dust bowls.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

The draft of Assam’s National Register of Citizens is a first step, but it opens up concerns
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Don’t deny benefits for want of Aadhaar: UIDAI

Aadhaar-issuing authority UIDAI on Saturday said that no essential service or benefit can be
denied for want of the biometric national ID.

In a statement, the Unique Identification Authority of India (UIDAI) asked Government
Departments and State administrations “to ensure that no essential service or benefit shall be
denied to a genuine beneficiary for the want of Aadhaar, whether it is medical help, hospitalisation,
school admission or ration through PDS.”

“There are exceptions to the handling regulations issued by the UIDAI vide its circular dated 24th
October 2017, which must be followed to make sure that no beneficiary is denied benefits for want
of Aadhaar,” it said. The UIDAI said it has taken serious note of some of the reported cases where
want of Aadhaar had resulted in the denial of essential services like hospitalisation.

“While the real facts behind such claims of denial are being investigated, strict action will be taken
in case denial has occurred,” it said.
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Big Data, Large Concerns

The Supreme Court recently affirmed a fundamental right to privacy. The government is now
moving to enact a data privacy law, the Justice Shri Krishna Committee has released a
comprehensive report and the consultation process is coming to a close. Multiple legal challenges
against Aadhaar — many involving citizens’ privacy — are being heard before the Supreme Court.
The government is keen to assure the judges and the public that there are enough safeguards to
keep the programme legal. But the privacy law will impact more than the future of Aadhaar. It will
set the terms on which Indians share intimate data about themselves with both the government
and a growing number of private companies.

Already, the Committee might be walking a troublesome path. It has suggested that while in the
past “it was possible to limit the collection of data to satisfy a particular purpose”, in the era of big
data “this may no longer hold true”. While the Committee does well to endorse the importance of
user consent generally, when it comes to big data they suggest, “consent may not be as relevant”.
Its effort to distinguish big data’s privacy modes from other data instead seems to echo an
increasingly popular argument in policy circles globally — what Helen Nissenbaum refers to as
“big data exceptionalism”. It’s the belief that regulating the collection of big data is impossible and
undesirable. So the focus should be exclusively on preventing harmful uses and outcomes data. In
India, prominent tech lawyer Rahul Matthan has argued that India should adopt an “accountability
framework” rather than a consent framework. Why not both?

Big data exceptionalism is an attractive position, no doubt. Creating a regulated process to govern
data collection can seem impractical, especially when the data is often an unexpected byproduct
of everyday interactions — every step we take with our GPS-enabled phone, every post we “like”
on Facebook, every purchase we make, every advertisement we watch. Supporters of big data
exceptionalism also make the positive “profit” claim that unfettered data collection can unlock
innovation. But this is just as likely to create real threats. Some of our research with Kate Crawford
(cited by the Shri Krishna Committee) explores the far reaching consequences of big data and its
“predictions” on our personal rights, especially when they are used to decide what to sell us, which
businesses will interview us for jobs, and even what news we are allowed to see. A more forensic
assessment of the threats of big data exceptionalism is needed.

Firstly, unregulated collection of data dramatically increases the risk of breach. If unlimited
quantities of data are gathered and stored — even if they are never analysed or applied to any
uses — the risk of a single breach grows with each new wave of data scooped up or shared. The
frequency and fallout of data breaches becomes more apparent each day, from Aadhaar in India
to Equifax in the US. Second, unregulated data collection opens up new modes of surveillance,
both government and corporate, that can have an extreme chilling effect on online freedoms. The
European Court of Justice noted, the mere collection of data “is likely to generate in the minds of
the persons concerned the feeling that their private lives are the subject of constant surveillance”.

The concept of big data exceptionalism abandons two globally recognised privacy principles —
principles India should be embracing. First is “collection limitation”: The principle that there must
be a legal basis for any collection of data. User consent is a powerful basis because we can
withdraw it when a company abuses our data or its power over us. Even if we accept that consent
fatigue is a reality (no one reads privacy policies), there are other bases to regulate data
collection. Indeed, most data protection laws around the world already acknowledge that the
benefits of big data can be recognised through other means than consent if the circumstances are
appropriate, such as when the data collection is in the vital interest of the individual, or fulfils a
legitimate interest of the data controller. So concerns over squelching innovation are likely
overblown. The second is “data minimisation”, the principle that entities must only collect as much
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data as is narrowly tailored to the purpose they seek to achieve, and no more. Mandating data
minimisation as a design principle compels inquiry into proportional data collection right at the
outset — a philosophy often referred to as privacy by design.

For the sake of citizens’ privacy, we hope the committee will not abandon these traditional privacy
rules under the cloud of big data exceptionalism. It is easy to remove protections; it is hard to put
them back in place.
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Small candidates and ‘vote-cutting’ in Indian elections

An increasing number of “small candidates”—defined here somewhat arbitrarily as those whose
vote shares remain below 2% of the total vote—compete in assembly elections across India. The
numbers of such candidates on the ballot has steadily increased for the past two decades. Data
assembled by the Trivedi Centre For Political Data at Ashoka University suggests that an average
of almost eight candidates in every assembly seat eventually received less than 2% of the vote in
state elections that took place in recent years (2012-2017); by contrast, there were fewer than
three such candidates in the 1997-2001 period. Though similar statistical evidence is more difficult
to assemble for local elections, anecdotal evidence suggests a similar trend.

Whether or not this increase in contestation is to be celebrated is in principle unclear. On the one
hand, this may be reason to rejoice. For one, increased contestation may suggest that an
increasing number of citizens are willing to have their voice heard or that they do not defer to
established elites and political parties to solve their problems. On the other hand, providing
citizens with an ever-larger number of options may increase error in the polling booth, or even
discourage some voters from turning out. From a practical standpoint, it also leads to particularly
hectic, and less readable, electoral campaigns. Last but not least, one cannot simply dismiss the
possibility that the motivations of many of these small candidates may be problematic.

As close observers of elections know well, candidates from leading parties frequently suspect
these small candidates of being “vote-cutters” or “vote-spoilers”, referring to the fact that these
candidates may steal away some of their likely votes, and hence precipitate their defeat. While
these accusations are factually correct—small candidates by definition do cut into some of the
vote that would otherwise go to more competitive candidates—they also often come attached with
a corollary accusation of foul play. Small candidates are often described as dummies for more
powerful forces or for one’s competition, and/or as parasites threatening the predictability of
elections, and hoping to make a quick buck out of it.

The anxiety of dominant candidates is in some sense understandable. In a first-past-the-post
electoral system, small candidates matter a great deal more than is conventionally acknowledged.
In recent state elections (since 2012), small candidates pulled together a combined vote share that
exceeded the difference between the winner and the first runner-up candidate in approximately
one in four constituencies (26%). This suggests that the proliferation of small candidates does
affect the outcome of elections, a fact candidates from the main parties are keenly aware of.

Besides, from a theoretical and psychological standpoint, there is something fundamentally
puzzling about the motivation of these candidates. A few highly delusional individuals likely run,
but most of those who eventually obtain less than 2% of the vote are well aware that they never
stood a chance. Why then did they compete?

The answer to this question is in our opinion less of a caricature than what the complaints of
candidates from dominant parties often suggest.

For one, simple institutional factors help generate this trend. This increase is most certainly
directly related to the decreasing cost of deposits for political candidates: if considered in real
terms, the cost of these deposits has been sharply decreasing since 1996, when the price of these
deposits was last adjusted. Many more individuals are currently able to relinquish Rs10,000 today
than would have been before 1996.

While this explains why many more individuals can run, it does not, however, explain why they
should want to. Besides relinquishing their deposit, running implies a certain amount of effort and
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spending time off from one’s occupation. Benefits on the other hand are unclear.

During the course of our study in Mumbai over the past few years, we have encountered a number
of candidates whom we have reason to suspect ran with malicious intentions. These illegitimate,
and maybe anti-democratic efforts at benefitting from the electoral process can take several forms.
In a relatively common scenario, small candidates are encouraged to run by candidates from
established parties in the hope that their presence on the ballot will make a dent in the vote share
of one of their competitors. This often has to do with caste or religious dynamics: a non-Marathi
candidate may for instance have an interest in sponsoring the candidacy of a small Marathi
candidate in order to divide the Marathi vote, and hence make a victory less likely for the Shiv
Sena or the Maharashtra Navnirman Sena (MNS). Or vice versa. But other manoeuvres around
small candidates are possible. A leading candidate may convince a candidate from a small party
after candidacies are made official not to campaign in exchange for a bribe. She may alternatively
encourage one of her own associates to obtain the ticket from a small party to later ensure that
said party does not properly campaign in the constituency. In yet other cases, entrepreneurial
individuals entirely unrelated to parties may become candidates purely in the hope that a dominant
candidate will offer a payment before the election, in exchange for an agreement that they stop
campaigning.

These colourful examples suggest that some fraction of small candidates have illegitimate or anti-
democratic goals in mind.

Yet a diversity of other rationales drive contestation rates up. Many small candidates compete for
reasons similar to the reasons that push small candidates to run in democracies around the world.
In a number of cases, small candidates are sincere, loyal supporters of regionally weak parties,
which want to ensure their presence on the ballot. Most importantly, the recent rise in the number
of contestants has probably more to do with the dysfunctional recruitment patterns of the main
parties than with mischievous attempts at extracting rent from the democratic process.

In particular, it can be argued that two factors drive contestation rates up: the relative lack of intra-
party democracy and the rising cost of elections.

The lack of intra-party democracy is in full display in the rather opaque nature of the ticket
distribution system in most parties. When a group of remote party higher-ups are put in charge of
vetting local hopefuls, and when they have significant leverage over whom to pick, the likelihood
that the process will generate discontent among local party workers is high. A remarkable number
of small candidates are locally popular party workers who have been snubbed by the hierarchy of
their party. This leads to competing candidacies from individuals who recently belonged to the
same parties. The fact that decisions are typically made very late, weeks rather than months
before elections, significantly complicates matters. When various individuals have already invested
in a campaign or a pre-campaign before a ticket is officially attributed to one of them, it can be
difficult, or maybe even against their best interests, to back down. Having already organized
events and spent a significant amount of funds on a “pre-campaign”, some may refuse to leave the
race, which mechanically increases the number of candidates. This suggests that candidates from
dominant parties should also look into their own party’s internal procedures if they wish to reduce
the number of “vote-cutters”.

The rising cost of elections has also indirectly contributed to the multiplication of candidacies. As
has been documented elsewhere by Milan Vaishnav, parties have a clear preference for rich, self-
financing candidates, as these candidates are alone seen as standing a real chance in
exponentially expensive campaigns. Yet rich candidates are rarely popular among party workers,
especially if they spend little time on the ground, or if they are ushered into the party as candidates
without having climbed the echelons of the party from the grass-roots up. This type of candidate in
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our opinion multiplies the chance that discontented workers who have spent years dreaming of a
run would back down if and when they are not chosen through the aforementioned opaque
selection process. This again leads to multiple candidacies from individuals who belonged to the
same party before the elections.

The frequent preference of parties for candidates with elite characteristics—wealth or dynastic
backgrounds—has also in recent years led to rather quixotic efforts from political hopefuls who
lack these attributes. Given these well-known biases in the ticket distribution process, candidates
from a more modest background now believe that they have to be truly exceptional in order to be
granted the honour of representing the party in elections down the line. Playing the long game,
these individuals run not to win, but to prove their ability to campaign and garner (some) votes, in
the hope that a losing but nonetheless promising performance could compensate for their lack of
wealth, and help them obtain a ticket down the line.

Finally, the fact that tickets are perceived to go to a select few, privileged individuals have also
provided the conditions for the emergence of an alternative kind of candidates outside of parties.
Concerned citizens, popular influencers, social workers, and other local figures that benefit from
some degree of local support are in this context motivated to run not to win, not to make a quick
buck, but to make a point. When crusading citizens feel that established parties only represent
different shades of political corruption, we are also likely to observe a greater number of
candidacies.

Simon Chauchard and Hanmant Wanole are, respectively, assistant professor of government at
Dartmouth College, and PhD candidate in the department of civics and politics at the University of
Mumbai.
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Aadhaar: Universal access is for the greater good

Aadhaar was designed to give a unique, digital identity to a billion people. But today, we are
caught up debating the identity of Aadhaar itself. There are many who want to tell us it’s a savings
scheme, and then go on to tell us how it is an ineffective savings scheme. But as someone who
had some part to play in the creation of Aadhaar, I can assert we always thought of Aadhaar as
universal digital infrastructure, not just a scheme.

Because of this confusion, we have controversies that we would never have for other
infrastructure projects. The government would never refuse building a highway, because
smugglers could potentially drive on it. No one said that we should destroy the highways we’ve
already built and millions use, because not everyone owns cars. Similarly, no one would ever say
that if the government is building the highway, only state-owned vehicles, not private car and truck
owners, should drive on it. The primary question we need to ask is if building this infrastructure
with universal access is for the greater public good. In the case of Aadhaar, universal access is for
the greater good for four reasons.

First is that Aadhaar increases reach and inclusion, where markets have traditionally failed. Take
mutual funds. Before Aadhaar-enabled eKYC, the cost of doing a Know Your Customer physically
was roughly Rs1,500. It made sense to only acquire customers who could invest at least
Rs3,00,000. Today, we have ‘mutual funds sahi hai,’ driven by lower-on-boarding costs due to
eKYC which is just a few rupees. People can now invest in SIPs (systematic investment plans)
with amounts as low as Rs100, instead of storing their money under their mattresses. In the last
year alone, the mutual funds asset base from small towns went up 46% to Rs4.1 trillion,
decreasing our reliance on foreign capital and broadening the investor base dramatically.

Second, it is an unfortunate fact that whenever the elite have seceded from government
infrastructure to private schools, healthcare, transport, etc., the corresponding public services
have suffered. There is very little motivation to improve the infrastructure when it only serves the
poor who do not have a voice. Universal access and usage is needed to keep the public service
providers on their toes as supporters and critics will be vocal about their demand from the
infrastructure.

Third, whenever the state stops the production of public goods, the private sector steps in to fill the
vacuum. Think about digital identity. The current most popular providers of digital identity are
global tech giants. It is their stated objective to know you, better than you know yourself, so that
they can sell ads and products to you. In fact, these businesses are so profitable, they are able to
cross-subsidize other services and offer them free, thus collecting even more of your data.
Moreover, this data does not reside on Indian soil and is accessible to foreign governments. We
do not have sovereignty over our own data, and cannot decide what happens to it. Remember you
are the product!

I would much rather trust the state’s institutions which have judicial and parliamentary oversight,
than the benevolence of data-driven businesses. While their objective is to create a smart, all-
knowing ID, Aadhaar is designed to be the opposite—a dumb ID. It only shares your demographic
details and a photograph with private players after taking your consent, instead of deep profiles
about your likes, browsing patterns and desires. 

There is no doubt that we need to have strong privacy and security controls around Aadhaar. The
need for security and privacy is not an argument against private access, it is in fact a great reason
to allow universal access. Universal access also means universal oversight. The democratic
checks and balances that we build to regulate private access will also regulate government
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actions.

This is not the first time that advanced technology infrastructure built by public money flourished
when opened up to universal access. The US government was the only one who could create the
satellite infrastructure necessary to create something like GPS. It was originally only built for US
Army use, but the receivers were costly. Today, US soldiers themselves use off-the-shelf cheap
GPS receivers based on private market innovation. The same story is true of the internet itself.
Imagine if DARPA (defense advanced research projects agency) had kept the internet to
government use only and never opened up to innovation by private players. The next time you tap
on your smartphone and a cab miraculously appears at your door step in two minutes, remember
it was because publicly funded digital infrastructure was made available for innovation and
universal access!

Nandan Nilekani is former chairman of the Unique Identification Authority of India and is currently
chairman of Infosys Ltd. The views expressed are personal.
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The jallikattu challenge

What must the Supreme Court do when a community’s right to cultural freedom comes into conflict
with values of animal welfare? At first blush, on a purely intuitive level, this is likely to strike us as a
question unworthy of close judicial scrutiny, for judges, we might think, would have to lose their
moral capital before they condone cruelty to animals by placing a people’s right to culture on a
pedestal. But a group of cases which the Supreme Court referred on February 2 to a Constitution
Bench for final determination shows us that resolving this perceived clash is far from
straightforward. To provide a morally justifiable answer, the court would have to not only make a
hugely imaginative leap in its interpretation but also overcome a series of vexing doctrinal
problems that limit the reach of constitutional theory.

The issue before the Supreme Court arises out of Tamil Nadu’s amendment to the Prevention of
Cruelty to Animals Act, 1960 (PCA Act) made early last year amidst vociferous protests in the
State. The amendment discharges the practice of jallikattu, which it defines with a sloppy lack of
precision as “an event involving bulls conducted with a view to follow tradition and culture”, from
the various rigours of the PCA Act. The petitioners, including the People for the Ethical Treatment
of Animals, argue that the amending law violates a slew of fundamental rights. What’s more, in
their belief, the Tamil Nadu government, in any event, lacked the legislative competence to dilute
the requirements of the PCA Act.

On an examination of these petitions, Justice R.F. Nariman wrote in his order of reference, at least
five questions warrant deeper deliberation: Is the amendment an instance of colourable
legislation? Can the law be considered as a measure introduced in furtherance of a community’s
cultural right under Article 29? Was Tamil Nadu’s intention in making the amendment aimed at
ensuring the survival of a native breed of bulls? Does the exemption granted to jallikattu run
counter to some of the fundamental duties imposed by the Constitution, thereby impinging on
rights guaranteed by Articles 14 and 21? And, finally, has the amending law validly overcome the
Supreme Court’s 2014 judgment in Animal Welfare Board of India v. A. Nagaraja, where the
practice of jallikattu was found to offend the PCA Act?

Part III of the Constitution, which lists the various fundamental rights, provides to persons different
manners of guarantees, including in Article 14 a right to equality, and in Article 21 a right to life.
These enumerated rights, however, do not explicitly recognise animals as persons. Indeed, until
now, the liberties contained in Part III have largely been understood as promises made to human
beings, and, in appropriate cases, to associations of human beings, such as corporations,
partnerships and other similar entities. As a result, when a movement for animal welfare in India
was initially launched, it stemmed not through an argument predicated on rights, but through an
effort founded on qualities of decency, on a belief that to inflict unnecessary pain on animals was
morally unconscionable.

Since the Constitution imposed no binding obligation on the state to protect animal welfare, it was
left to campaigners to beseech Parliament into enacting a proper law for the purpose. It was to this
end that in 1960 the Union government brought into force the PCA Act, which criminalised several
different types of actions resulting in cruelty to animals. But, far-reaching as the statute was for its
time, it also defined a set of unpalatable exceptions. Notably, these included the performance of
experiments on animals aimed purportedly at advancing discovery of drugs and a wide and
general concession for “killing any animal in a manner required by the religion of any community”.

It was clear, however, that plainly read, the bull-taming spectacle jallikattu, which is traditionally
held during the Pongal period in southern States, violated many of the provisions of the PCA Act.
Indeed, in 2014, in A. Nagaraja, the Supreme Court found that the practice treated bulls in a way



cr
ac

kIA
S.co

m
crackIAS.com

that caused the animal unnecessary pain and suffering, and, therefore, that any attempt by Tamil
Nadu to regulate these events could not be afforded any sanctity. But the effort made by the State
last year in amending the PCA Act offers a different challenge.

Given that the subject of preventing animal cruelty falls in the concurrent list of the Seventh
Schedule to the Constitution, State governments possess an equal authority to determine what
actions constitute cruelty to animals within their respective territories. It was on the basis of this
power that the Tamil Nadu government legitimised jallikattu, by amending the PCA Act, and by
exempting the practice entirely from the statute’s demands. Therefore, this law, which also
secured the President’s assent, ethically reprehensible as it might seem to us, cannot be
described as a colourable legislation.

In defending the statute, the State is likely to make two further arguments: one, that the
amendment serves to preserve native varieties of bulls; and, two, that the exemption in favour of
jallikattu furthers the Tamil people’s right to conserve their culture. The former assertion, at the
least, seems palpably incongruous, and there is no doubt the Supreme Court will test the
correctness of these contentions. But, even assuming the court rejects the State’s arguments on
these grounds, the underlying conflict presents a fascinating constitutional difficulty: what precise
fundamental right of the petitioners does the law violate?

To unravel this conundrum, the court can do one of two things: it can simply follow its decision in
A. Nagaraja, and hold that animals too possess a right to live with dignity, and, therefore, enjoy a
right to life under Article 21. Or, it could hold that this right under Article 21 includes within its ambit
a larger freedom to live in a society free of animal cruelty.

In the case of the first approach, it would necessitate a finding from the court that animals are legal
persons; appealing as such a conclusion might sound, though, it simply doesn’t fit with the
Constitution’s text and structure. The second approach also brings with it its own complexities. But
it does present us with a rationally justifiable answer. After all, the Supreme Court has previously
held that the right to life under Article 21 partakes a right to a healthy environment. Perhaps,
therefore, it might not be implausible for it to also hold that this right includes a freedom to live in a
society that respects and shows empathy towards other living beings, that Tamil Nadu’s law, much
as it strives to protect a community’s cultural rights, offends this larger, more general guarantee.

Paradoxically, therefore, for the present, any effort at securing animal welfare will have to be
grounded in our own rights as human beings. If such a reading of Article 21 allows for a kinder,
more compassionate society, where animals are treated with dignity, it is perhaps the
interpretation that the Supreme Court must prefer. But the court will have to be exceedingly
cautious here. It mustn’t, in endeavouring to read Article 21 widely, borrow generously from the list
of fundamental duties contained in Article 51A. These duties are non-justiciable by definition, and
they should remain so. The court’s venture must be to independently construe Article 21, to see
whether a finding that the right partakes a freedom to live in a society free of animal cruelty fits
with India’s larger constitutional design. Ultimately, the court has two choices: to uphold the law
and give in to the occasionally depressing limits of constitutionalism, or to take a plunge into the
unknown, in the interests of articulating a morally consistent constitutional theory.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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Aadhaar that doesn’t exclude

Aadhaar is in the news today partly because of security concerns and partly because of reports
that the poor are unable to receive PDS rations because of failures in Aadhaar authentication.
Here, we will focus on the latter with an eye to look for ways to bring down the exclusion errors.

At the outset, we should make clear that we were enthusiastic cheerleaders for Aadhaar until quite
recently. Technology, we had hoped, would solve the problems of corruption as well as exclusion.

What has changed? Why the rethink?

We believed that like any new technology, Aadhaar would be experimented with, first in urban
areas where there was good connectivity and with a clientele that was somewhat used to
electronic transactions, and once the flaws had been troubleshot, then it would be tried in other
areas. We never imagined that a state like Jharkhand, with a large tribal population and weak
connectivity, would have Aadhaar Assisted Biometric Authentication (AABA) imposed on it before
the reliability of the technology had been established. Inevitably, there have been multiple reports
of authentication failures affecting the most vulnerable segments of the population in the most
vulnerable areas. Ironically, these are the people who have the greatest need for subsidised food.
Technology thus deployed defeats the very purpose of the Food Security Act. The starvation
deaths reported in these areas highlight the seriousness of the problem but they do not reveal its
magnitude in terms of the number of people adversely affected.

A recent study by Jean Dreze and his co-authors, based on a survey of about 1,000 households in
32 villages in Jharkhand, estimates that the exclusion errors were as high as 20 per cent in areas
where biometric authentication was required for every sale. This is simply unacceptable.

The response of the UID authority to such reports is blanket denial. This would carry some
conviction if the denials were accompanied by official data on exclusion errors. The Unique
Identification Authority of India (UIDAI), of course, maintains that it only provides a platform and
that applications (such as PDS) that use Aadhaar are within the domain of the respective
ministries. Even if true, it does not justify the absence of active efforts by the UIDAI in locating the
extent of exclusion errors and the contribution of authentication failures.

In recent days, there has been a flurry of announcements on the use of virtual IDs to secure
greater privacy and the use of facial biometrics to reduce exclusion errors. The willingness to
improve the technology is laudable. But for the immediate, the UIDAI must confer with the line
ministries and the state governments to reflect on the design of the PDS. The limits of technology,
whether in terms of the failure to authenticate biometrics or the absence of connectivity, should not
hurt the poor.

The contradiction of the current design is that it places the PDS dealer — from whose corrupt
dealings the poor were to be saved by Aadhaar — firmly in charge of making biometrics work for
each beneficiary every month. This does not have to be so. Some years ago, the Madhya Pradesh
government devised a scheme where the biometric authentication would be done only once a year
(and that too by agencies unconnected with the PDS). On that basis, households were to be given
coupons to be cashed at fair-price shops. The coupons were bar coded to prevent duplication and
misuse. The commissions to administer the scheme were indexed to volume. So administrators
had every reason to minimise the exclusion error. The beauty of this scheme was that it placed
manageable demands on Aadhaar authentication and did not rely on the PDS dealer to make it
work.
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While the MP government lost its nerve on the eve of its implementation, the government and the
UIDAI must pick up on good ideas and be realistic about how and when Aadhaar authentication
can be insisted on. They should realise that while pursuing the problem of identity fraud, they are
creating a far more serious problem of exclusion errors in areas where the human costs of
exclusion are the highest. The government should seriously consider “Aadhaar light” designs such
as the MP scheme.

We don’t see why there is the need for biometric authentication for every sale when the
information about the account holders (Aadhaar numbers) as well as transactions are
computerised. If the point-of-sale terminal has a digital record of all the customers (along with their
Aadhaar numbers) entitled to buy their rations in that outlet, there is little scope for identity fraud. A
fake card would show up as a duplicate. Why not just issue Aadhaar holders smart cards that can
be swiped like credit cards rather than biometric authentication which requires a far more
sophisticated technology that we have not been able to operate reliably yet? As long as the
payment to the dealer is contingent on the recorded transaction via a smart card, like any other
credit card transaction, the scope for identity fraud is minimised.

Of course, there remains the possibility of quantity fraud whether the authentication is done
through smart cards or biometrics. The PDS dealer can just lie to an ignorant customer and assert
that the authentication had failed and sell that quota on the open market. In the MP scheme even
that possibility is blocked, as the customer does not have to hand over the coupons until she has
the merchandise in hand.

A technology is only as good as the judiciousness with which it is used.
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Denying Nehru his due

In his widely noted parliament speech on February 7, Prime Minister Narendra Modi made the
following claim about India’s democracy. “India did not get democracy due to Pandit Nehru, as
Congress wants us to believe. Please look at our rich history. There are many examples of rich
democratic traditions that date back centuries ago. Democracy is integral to this nation and is in
our culture.” Modi called attention to the ancient Indian polities, especially those inspired by the
Buddh paramapara (Buddhist tradition). He concluded that “loktantra hamaari ragon mein hai”
(democracy is in our blood).

How valid are these claims? Two analytically distinguishable issues require discussion. Were
ancient Indian polities democratic, democracy thus representing India’s enduring culture? And
what was Nehru’s role in institutionalising democracy?

To answer these questions, we need to start with a conceptual question: What is democracy? For
at least two and a half centuries scholars have debated democracy. Two conceptions of
democracy have emerged: A narrower concept, and a broader one.

The narrower concept is purely electoral. It focuses on (a) contestation and (b) participation. The
first means the capacity of political parties freely to contest the incumbent government in elections.
The second points to adult universal franchise. The right to vote should not depend on caste,
creed, race, ethnicity, income, gender or religion.

The broader notion of democracy goes beyond elections. It also speaks of politics between
elections. Special note is taken of three freedoms — freedom of speech, freedom of religious
practice, and freedom of association — without which everyday politics can become authoritarian,
despite free elections.

In what sense were ancient Indian polities democratic? Did they satisfy the narrow conception, let
alone the broader one? Did they have elected governments? How widespread was the franchise?
One can indeed find polities in ancient India where kings bound themselves to assemblies and
debates. But kings were unelected, and very few subjects had the privilege of participating in
political debates.

That there was discussion and debate (charchaa and vichaar vimarsh, as Modi put it) in several
ancient Indian polities is beyond doubt, but democracy goes beyond such constrained
contestation. Some scholars have used terms like “oligarchies” for systems that encouraged
limited assembly and debate, but didn’t have elected governments or broad citizen participation.

The “democracies” of the ancient city-states of Greece also had this problem. While going quite far
towards popular constraints on governments, they excluded women and slaves from their
assemblies.

Indeed, as late as the 19th century, the idea that everyone should have the right to political
participation had few takers. Europe accorded the right to vote on the basis of property, education
and gender, for it was believed that only the propertied and educated men had the rational
capacities to vote. Women and the poor did not. Nineteenth century democracy satisfied only one
half of the narrower concept of democracy: Contestation. Universal participation was an
anathema.

Consider, also, the claims of John Stuart Mill, arguably the father of modern liberalism. In the
1860s, he wrote that (a) for their political enhancement, the Scots and Welsh in Britain required
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England’s tutelage, and the Basques and Bretons in France would benefit from Parisian cultural
tuitions, and (b) while white British colonies deserved democratic government, non-white colonies
did not. As Uday Singh Mehta argues in Liberalism and Empire, Mill viewed white colonies as “of
similar civilisation to the ruling country, capable of representative government: Such as the British
possessions in America and Australia”. And non-white colonies included “others, like India (that)
are still at a great distance from that state”. The latter deserved colonial tutelage, not democracy.

Claims about differential worth of human beings were also present in India, especially taking the
form of the caste system. To talk about India’s ancient democracies, as Modi did, and ignore the
caste system, legitimated by the Manusmriti dating back to the 2nd century BC, a text that heaps
indignities on the “lower” castes, can’t be called a plausible claim about democracy being “integral
to Indian culture”. Caste inequalities were also in India’s blood. There is much to be proud of in
ancient India, especially its scientific discoveries such as the decimal system and the heliocentric
view of the planetary system, but democracy was not one of them.

Nehru departed from the old prejudices. He contended that universal franchise, including poor and
rich, educated and uneducated, men and women, upper and lower castes, was based on the great
20th-century premise that “each person should be treated as having equal political and social
value”. Nehru also endorsed the broader freedoms: “Civil liberty is not merely for us an airy
doctrine or a pious wish, but something which we consider essential for the orderly development
and progress of the nation”. This was the reason why, despite admiring the Soviet Union for its
economic achievements in the 1930s and 1940s, he would claim that “Communism, for all its
triumphs in many fields, crushes the free spirit of man”.

Modi is right to say that Nehru alone did not produce India’s democracy. In the Constituent
Assembly, there was no great resistance to the idea of universal franchise. But Nehru and
Ambedkar led the argument about citizen equality as a foundation for the new polity. Despite his
differences with Ambedkar, Gandhi also believed in such equality, but his life’s energies were
focused on securing India’s freedom, not on the post-Independence constitution or polity.

Consider an analogy. If Modi is able to give the gift of a swachch Bharat (clean India) to Gandhi on
his 150th birthday in 2019, as he promised from the Red Fort in 2014, he will be called the
architect of swachch Bharat, though thousands of his colleagues have worked on the project.
Leadership matters.

Nehru has a similar relationship with democracy (as does Ambedkar with the Constitution).
Without the first three universal-franchise elections — 1952, 1957, 1962 — under Nehru’s
leadership, when democracies were collapsing in developing countries, it is hard to imagine the
institutionalisation of democracy in India. Ancient polities did not create, or sustain, India’s post-
1947 democracy.
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CCTV cameras in courts solely for security: SC

The Supreme Court has clarified that its order directing the government to install CCTV cameras
in courts and tribunals is meant solely for security purposes and not to record proceedings.

The apex court said court proceedings were anyway open to the public.

“We have passed orders for installation of CCTV cameras so that concerns regarding safety and
administration of justice could be addressed. A court proceeding is open to all those who are
present in the court but it may not be open to everyone who is not there in the court too,” a Bench
of Justices A.K. Goel and U.U. Lalit said.

RTI Act

On March 28 last year, the Supreme Court had directed that CCTV cameras should be installed in
courts and important locations of court complexes in at least two districts in every State and Union
Territory. The monitor of these cameras should be placed in the chamber of the District and
Sessions Judge concerned.

The apex court had, in its order, made it clear that footage would not be made available to the
public under the Right to Information Act or without the permission of the High Court concerned.
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The double-threat to liberal democracy

The crisis of liberal democracy is roundly decried today. Donald Trump’s presidency, the Brexit
vote in the UK, and the electoral rise of other populists in Europe have underscored the threat
posed by “illiberal democracy”—a kind of authoritarian politics featuring popular elections but little
respect for the rule of law or the rights of minorities.

But fewer analysts have noted that illiberal democracy—or populism—is not the only political
threat. Liberal democracy is also being undermined by a tendency to emphasize “liberal” at the
expense of “democracy”. In this kind of politics, rulers are insulated from democratic accountability
by a panoply of restraints that limit the range of policies they can deliver. Bureaucratic bodies,
autonomous regulators, and independent courts set policies, or they are imposed from outside by
the rules of the global economy.

In his new and important book The People vs. Democracy, the political theorist Yascha Mounk
calls this type of regime—in apt symmetry with illiberal democracy—“liberalism”. He notes that our
political regimes have long stopped functioning like liberal democracies and increasingly look like
undemocratic liberalism.

The European Union perhaps represents the apogee of this tendency. The establishment of a
single market and monetary unification in the absence of political integration has required
delegation of policy to technocratic bodies such as the European Commission, the European
Central Bank, and the European Court of Justice. Decision-making increasingly takes place at
considerable distance from the public. Even though Britain is not a member of the eurozone, the
Brexiteers’ call to “take back control” captured the frustration many European voters feel.

The US has experienced nothing quite like this, but similar trends have made many people feel
disenfranchised. As Mounk notes, policymaking is the province of an alphabet soup of regulatory
bodies—from the Environmental Protection Agency (EPA) to the Food and Drug Administration
(FDA). Independent courts’ use of their prerogative of judicial review to promote civil rights,
expand reproductive freedom, and introduce many other social reforms have encountered hostility
among considerable segments of the population. And the rules of the global economy,
administered through international arrangements such as the World Trade Organization (WTO) or
the North American Free Trade Agreement (Nafta), are widely perceived as being rigged against
ordinary workers.

The value of Mounk’s book is to highlight the importance of both of liberal democracy’s constitutive
terms. We need restraints on the exercise of political power to prevent majorities (or those in
power) from riding roughshod over the rights of minorities (or those not in power). But we also
need public policy to be responsive and accountable to the preferences of the electorate.

Liberal democracy is inherently fragile because reconciling its terms does not produce a natural
political equilibrium. When elites have sufficient power, they have little interest in reflecting the
preferences of the public at large. When the masses mobilize and demand power, the resulting
compromise with the elites rarely produces sustainable safeguards to protect the rights of those
not represented at the bargaining table. Thus, liberal democracy has a tendency to deteriorate into
one or the other of its perversions—illiberal democracy or undemocratic liberalism.

In our paper The Political Economy Of Liberal Democracy, Sharun Mukand and I discuss the
underpinnings of liberal democracy in terms similar to those Mounk uses. We emphasize that
societies are divided by two potential cleavages: an identity split that separates a minority from the
ethnic, religious, or ideological majority, and a wealth gap that pits the rich against the rest.
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The depth and alignment of these divisions determine the likelihood of various political regimes.
The possibility of liberal democracy is always undercut by illiberal democracy at one end and what
we call “liberal autocracy” at the other, depending on whether the majority or the elite retain the
upper hand.

Our framework helps to highlight the fortuitous circumstances under which liberal democracy
emerges. In the West, liberalism preceded democracy: separation of powers, freedom of
expression, and the rule of law were already in place before elites agreed to expand the franchise
and submit to popular rule. The “tyranny of the majority” remained a major concern for elites, and
was countered in the US, for example, with an elaborate system of checks and balances,
effectively paralysing the executive for a long time.

Elsewhere, in the developing world, popular mobilization occurred in the absence of a liberal
tradition or liberal practices. Liberal democracy was rarely a sustainable outcome. The only
exceptions seem to be relatively egalitarian and highly homogeneous nation-states such as South
Korea, where there are no obvious social, ideological, ethnic, or linguistic divisions for autocrats of
either kind—illiberal or undemocratic—to exploit.

Today’s developments in Europe and the US suggest the vexing possibility that liberal democracy
may have been a passing phase there as well. As we rue liberal’s democracy’s crisis, let us not
forget that illiberalism is not the only threat that confronts it. We must find a way around the pitfalls
of insufficient democracy as well. ©2018/Project Syndicate

Dani Rodrik is professor of international political economy at Harvard University’s John F Kennedy
School of Government.

Comments are welcome at theirview@livemint.com
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SC verdict today on Cauvery appeals

Tamil Nadu said it wanted a judicial order and did not want to depend on the Centre that took six
years to publish the Tribunal award in the gazette in 2013.

In its turn, the Centre, represented by the then Solicitor-General Ranjit Kumar, had tried to apprise
the Bench that it was Parliament’s call to finalise the water-sharing scheme under the Inter-State
Water Disputes Act, 1956. But the court remained firm, saying the judiciary had a role and the
judgment in the appeals would speak for itself.

Centre pulled up

Before reserving the judgment, the Bench had pulled up the Centre for not implementing the final
award of the Tribunal and questioned its reluctance to set up the Cauvery Management Board.

The Centre had defended itself, saying it had set up the Cauvery River Water Authority and
Supervisory Committee following the court’s direction.

Mr. Kumar submitted that it had been waiting for the court to clarify its position on the tribunal
award.

The final arguments had seen senior advocate Fali Nariman, for Karnataka, urge the court to
realise that the Tribunal award fixing monthly water releases to Tamil Nadu without any regard to
the availability of water in Karnataka was harsh.

“It is like the tribunal ordering God to send rain to the State,” Mr. Nariman had said at a July 18
hearing.

‘Erroneous stand’

Mr. Nariman had argued that the Tribunal had not even considered the requirement of two-thirds
of Bengaluru on the “erroneous consideration that the city is not entitled to the supply of water
from the Cauvery.”

The State said the needs of Bengaluru were not considered when the Tribunal earmarked water
for domestic and industrial requirements of Karnataka and Tamil Nadu. The Tribunal spared 1.85
tmc to Karnataka and 2.73 tmc to Tamil Nadu for consumptive use.

At an earlier hearing on July 12, the Bench dealt with the 1924 agreement for Cauvery water-
sharing.
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Should Supreme Court proceedings be live-streamed?

In the light of technological advancements, why shouldn’t millions of people be allowed to watch
the rich deliberations that transpire in the halls of justice? File   | Photo Credit: The Hindu

 

As Kautilya said in the Arthashastra, and during that time, when judges delivered a judgment, they
did so in an open court. From then until now, the visual setting of the justice delivery mechanism
hasn’t changed much. While the Indian legal system is built on the concept of open courts, which
means that the proceedings are open to all members of the public, the reality is different. On any
given day, only a handful of people can be physically present and are allowed in the courtroom.

Given the technological strides made in every possible field of work, the natural question is, why
shouldn’t the legal system benefit from technology? While the courts are now opting for
digitisation, with online records of all cases, a provision for filing FIRs online, an automated system
of case rotation, etc., there is still a need to push the bar much higher.

In the light of these technological advancements, why shouldn’t millions of people be allowed to
watch the rich deliberations that transpire in the halls of justice? As they say, justice should not
only be done, it should also be seen to be done. This cardinal principle is at the heart of the
petition filed by senior advocate Indira Jaising.

First, note that live-streaming is neither called for in all types of matters nor in all courts. The
emphasis is to make those matters that are of great public importance available for all to see.
Therefore, matters which have a privacy dimension, such as family matters or criminal matters, or
matters with legal procedural intricacies, such as most trial court matters, are out of its scope. But
matters which have a bearing on important public interest issues such as entry of women to the
Sabarimala temple, or the scope of the right to the choice of one’s food, or the constitutionality of
the Aadhaar scheme, or the legality of Section 377 of the Indian Penal Code, all of which are
pending before the Supreme Court, should be available for all to watch.

Further, note that to promote transparency, live-streaming has been allowed for both Lok Sabha
and Rajya Sabha proceedings since 2004. Similarly, the recording of videos in the highest courts
in Canada and Australia, as well as in some international courts, most notably in the International
Court of Justice, shows that this exercise is neither novel nor so difficult.

The right to information, access to justice, the need to build the right perception, along with the
need to educate common people on how the judiciary functions are all strong reasons in favour of
allowing live-streaming of court proceedings. Add to this the need to avoid multiple versions or
wrong projections of facts, or the menace of fake news or faulty reporting, and you have a solid
case for allowing live-streaming/recording of videos.

Think of the technical glitches (which can be resolved with some effort and proper guidelines), fear
of the court being reduced to a spectacle (why fear if the courts are supreme and the judges do
their best in every case?), too much information (what does that even mean in a democracy?) and
you see why the argument against live-streaming/recording is weak. Lamenting the lack of
infrastructure, an overburdened judiciary, or the difficulty in deciding how to implement this should
not be rolled out as run-of-the-mill responses.

This petition presents the hope of new India, where technology promises to be the game changer
if those in power understand its importance and use it right. It also presents a hope for the Indian
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legal system to finally deliver on its promise to empower the masses, not be scared of them. After
all, why build walls where we can build bridges?

Avani Bansal is a Supreme Court lawyer

 

 

The role of the judiciary cannot be equated with the roles of the legislature and the executive.
While broadcasting parliamentary proceedings may be good for ensuring accountability, this is not
the case with the courts. The reason is simple. In democratic governance, the public is sovereign,
and the public judges its representatives. But the public cannot judge the judges. Judges are
accountable neither to the general public nor to the sovereign. They are accountable only to the
rule of law and to the Constitution, as established by law.

However well-intentioned it may be, the unwanted public gaze caused by live-streaming will tend
to make judges subject to popular public opinion and accountable to the general public. This has
its inherent danger in a democratic set-up. While the impetus to act for the executive and the
legislature lies in popularity, the courts have to carry out justice even if it involves one person
against everyone else. Constitutional courts are meant to protect against the excesses that the
legislature and the executive may commit against a minority. The individuality of judges is more
likely to become a subject of public debate through live-streaming, creating problems of its own.
The focus should be on the judgment delivered.

Live-streaming may also create practical problems. There is a greater likelihood of lawyers
aspiring to publicise themselves through their addresses to the Bench. Advocates debate on the
premise of law and logic to assist the court in arriving at a just and rational conclusion. The more
dispassionately one gets involved in this debate, the more the likelihood of fairer administration of
justice. With live-streaming, there is a strong possibility that lawyers will tend to address not only
the judges but also the public watching them. This will only hamper their objectivity.

Another important aspect is that debates inside a courtroom, especially before Constitution
Benches of the Supreme Court, require reasonable expertise to be understood. The debate is not
like the television debates that we are familiar with. Also, during hearings, judges make oral
observations and ask questions which may not be a formal expression of what they are thinking.
Many times, contradictory observations are made to elicit the version of rival parties. Live-
streaming will do away with the medium of responsible reporting by those lawyers and journalists
who are experts in the field. An irresponsible debate on an oral observation of a judge may make
the judge conscious, and this will affect the normalcy of the proceedings.

Instead of live-streaming, audio and video recordings of court proceedings would reform the
administration of justice. These can be used at the time of review or appeal of a case, especially
when the submissions of a lawyer are not properly recorded in the judgment, or a judge is acting in
a whimsical manner. The Supreme Court had already passed an order in Pradyuman Bisht v.
Union of India (2017) directing all High Courts to ensure CCTVs and audio and video recordings in
subordinate courts. This order should be extended to the Supreme Court and High Courts, and a
copy of the recordings should be made available to the parties concerned and to the general
public under the Right to Information Act.

Ramesh Kumar Mishra is an advocate on record
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Those who advocate this remedy are well-intentioned, but live-streaming may not address the root
problem for which other proposals may be better suited. They also do not adequately account for
the uniqueness of the Indian Supreme Court, its structure and processes, and the underlying
problems that impede its effectiveness.

Judges have historically been reticent about live-streaming court hearings. While speaking to a
university audience in April 2017, U.S. Chief Justice John Roberts was asked to respond to a
proposal for the live telecast of proceedings before the Supreme Court. He replied that while oral
hearings are open to the public, they are designed for a specific purpose: to help judges reach
good decisions. He argued that there is educational value of broadcasting court proceedings. But
then, can judges be uninhibited in asking questions — even politically incorrect ones — which
would enable them to improve the reasoning advanced in their judgments? He asserted that
cameras would invite grandstanding on the part of lawyers and judges, as well as a tendency to
play to the gallery.

Cameras have been allowed in courts in many countries, but this typically occurs in trial and lower
courts of appeal. The Canadian Supreme Court does allow the recording of its hearings, which are
also available on its website. However, it is, at present, a global outlier among apex courts.

While the logic employed by those arguing for live-streaming of Supreme Court proceedings has
force, the Indian Supreme Court may well be unique in terms of the cases it takes on, and the
logistics involved in setting up cameras within it. The Canadian Supreme Court may well have
successfully experimented with recording its hearings, but it had an average case load of 500-600
from 2006 to 2016. In each of these 10 years, it decided between 60 and 80 of these cases. The
Constitutional Court of South Africa, where this measure has been proposed, decided an average
of 20 cases in its first decade (1995-2005) and delivered 51 judgments in 2017. Both courts sit as
one body. On the other hand, the Indian Supreme Court on any given day is actually 12-13 panels
of judges hearing cases simultaneously, and had more than 55,000 pending cases as of
November 2017. It issues a far higher number of judgments than any comparable court. Given the
pressure, the judgments issued tend to be hurriedly reasoned and poorly articulated.

Lawyers and judges before the Supreme Court tend to rely extensively on an ‘oral’ culture where
much less emphasis is placed on written briefs and documents or on thorough preparation in
advance of hearings. Lawyers in India arguably get more time to argue their cases than in any
other jurisdiction. Given these realities, it is not clear that televising the proceedings would entail
any great benefit to the public, even as it runs the risk of adversely affecting court proceedings.

Before we think of cameras in courts, more fundamental reforms need to be effected. These
include greater reliance on written briefs and the significance accorded to them, page limits for
briefs (and, perhaps, also for judgments), time limits for oral arguments (and for judges to issue
judgments), and a greater emphasis on preparation in advance. The judiciary must also employ a
press officer to liaise with the media, and issue simultaneously one or two page summaries of its
judgments to facilitate greater public understanding.

Arun K. Thiruvengadam teaches constitutional law and politics at Azim Premji University

Marriage is a civil contract — adultery or divorce should have only civil consequences
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Share of Kerala stays unchanged

The Supreme Court verdict on the sharing of Cauvery waters has left Kerala neither a gainer nor
loser, though the State is worried over the failure to utilise its allocation.

The Special Bench headed by Chief Justice Dipak Misra has upheld the allocation of 30 tmc. ft. to
Kerala made by the Cauvery Water Disputes Tribunal (CWDT) in 2007.

Kerala’s view

Minister for Water Resources Mathew T. Thomas said the State had nothing to rejoice over the
verdict. “It is unfortunate we have not been able to make any progress in projects to be taken up
utilising our share under the tribunal award.”
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Pre-Independence pacts ‘not an unconscionable bargain’

The Supreme Court on Friday junked Karnataka’s long-pending grouse that the 1892 and 1924
agreements between Mysore and the Madras Presidency on the allocation of Cauvery river waters
was an “unconscionable bargain.” The three-judge Bench led by Chief Justice Dipak Misra,
instead, asked Karnataka why it did not rise like the ‘phoenix’ and challenge the agreements after
Independence and the coming into existence of the Constitution.“The bargaining power may not
have existed in 1892 or 1924, but definitely, the said power to bargain or to choose came alive
after the 1947 Act and, undoubtedly, after the Constitution came into being. However, the State of
Karnataka chose not to do so. If we allow ourselves to say so, it chose not to rise like a phoenix
but, on the contrary, it maintained sphinx-like silence at the relevant time,” the Supreme Court
observed.
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SC bends the rules for ‘sophisticated’ Bengaluru

For a “sophisticated and global” Bengaluru, the Supreme Court admittedly digressed from the iron
rule of the National Water Policy that areas outside a river basin should not enjoy the river’s water.
Allocating Karnataka 4.75 tmc. ft. water from Tamil Nadu’s share for use in Bengaluru, a three-
judge Bench led by Chief Justice of India Dipak Misra reasoned that Bengaluru deserves a
leeway. The apex court said Bengaluru’s “exclusive attributes” make it “incomparable in many
ways not only to other urban areas in the State, but also beyond.” “Bengaluru has burgeoned over
the years...its population is daily on the rise, thus, registering an ever enhancing demand for all
civic amenities,” the SC judgment read.
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Supply of drinking water is every State’s first priority: SC

The Supreme Court decision on Friday to allow an additional supply of 14.75 tmc ft. water for
Karnataka is a leaf borrowed from the government’s National Water Policy that drinking water
requirements of a State should be placed at the highest pedestal. The Cauvery judgment authored
by a three-judge Bench led by Chief Justice of India Dipak Misra based the supply of water to
Bengaluru on the ground that both the National Water Policy and also courts of different countries
hold that drinking water should be given “first priority.” “The States shall first allocate waters to
satisfy vital human needs,” the Supreme Court observed, while referring to international law
provisions on water.
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SC curtails T.N.’s share of Cauvery water

It only refers to the 2007 tribunal award, which had vaguely dealt with the issue by saying that the
allocated shares of water would be “proportionately reduced” among Kerala, Karnataka, Tamil
Nadu and Puducherry.

The court gave the Centre six weeks’ time to frame a Cauvery water-sharing scheme under
Section 6A of the Inter-State Water Disputes Act of 1956. The scheme has to be in consonance
with the CWDT’s award and the changes introduced by the Supreme Court though this judgment.

States warned

With this, the apex court dismissed the Centre’s claims that it has complete discretion to decide
whether or not to frame a scheme.

The court held that subject to the formulation of a scheme, the water allocation arrangement
should stand unchanged for the next 15 years. The court warned the States to not deviate from
the judgment or use the allotted water for other than the designated purposes. It supported the
tribunal’s decision to exactly apportion lands for irrigation in Karnataka and Tamil Nadu and
determine the water allocation to these lands.

The tribunal had allocated 250.62 tmc to Karnataka for its irrigated area of 18.85 lakh acres and
390.85 tmc to Tamil Nadu for its irrigated area of 24.71 lakh acres.

The court backed the tribunal, while observing that “river Cauvery is deficit in its water content
compared to the demands of the riparian States involved, restrictions and savings in the matter of
use thereof are not only necessary but also natural corollaries.”
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Show source of income to contest polls: SC

The court made it mandatory for candidates contesting elections and their associates to declare
their assets and source of income at the time of nomination.

The obligation of a candidate to disclose both his assets and the source of income is a part of the
fundamental right of citizen to know, under Article 19 (1) (a) of the Constitution. The court said
enforcement of a citizen’s fundamental right needs no statutory sanction from the government or
the Parliament.

“A candidate’s constitutional right to contest an election to the legislature should be subservient to
the voter’s fundamental right to know the relevant information regarding the candidate,” the court
held.

It held that “undue accretion of assets” is an independent ground for disqualifying an MP or an
MLA. Amassing wealth is a “culpable offence” by itself and a law maker can be prosecuted even
without charging him for offences under the Prevention of Corruption Act. The court said the
amassment of unaccounted wealth by lawmakers is the mark of a failing democracy. “If left
unattended it would inevitably lead to the destruction of democracy and pave the way for the rule
of mafia.”

The court said India as a “socialist republic” believes in the distribution of material resources and
not in the concentration of wealth.

If the assets of a legislator increase without bearing any relationship to their known sources of
income, the only logical inference that can be drawn is that there is some abuse. The court pointed
out about how legislators use their position to secure loans from nationalised banks which turn into
NPAs.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-02-17

‘Cauvery a national asset, no exclusive ownership’

Supreme Court  

An inter-State river like Cauvery is a ‘national asset’, and being in a state of flow, no State can
claim exclusive ownership of its waters or assert a prescriptive right so as to deprive other States
of their equitable share, the Supreme Court held on Friday.

Basing its judgment on the equitable utilisation of inter-State river waters, the court said the
precious right should be equally and reasonably shared by all States concerned.

“While it is common and equal to all through whose land it (river) runs and no one can obstruct or
divert it, yet as one of the beneficial gifts of Nature, each beneficiary has a right to just and
reasonable use of it,” Chief Justice Dipak Misra wrote in the judgment.

Fair share

This principle of equitable apportionment, as is now intrinsically embedded generally in a pursuit
for apportionment of water of an international drainage basin straddling over two or more States,
predicates that every riparian State is entitled to a fair share of the water according to its need,
and is imbued with the philosophy that a river has been provided by nature for the common benefit
of the community as a whole through whose territory it flows even though those territories may be
divided by frontiers as postulated in law.

However, the court said the “principle of equality” among the riparian States does not imply equal
division of water. The apex court said, equality here means “equal consideration and equal
economic opportunity of the co-basin States.”

“To conceive that equality rests on equal sharing of water within an arithmetical formula, would be
fundamentally violative of the established conception of equitable apportionment,” the Supreme
Court observed.

The court compared the sharing of inter-State river waters in India to the practices of sharing of
international rivers among nations.

Helsinki example

The Supreme Court referred to the Helsinki Rules of 1966, which recognise equitable use of water
by each basin State taking into consideration the geography and hydrology of the basin, the
climate, past utilisation of waters, economic and social needs, dependent population and
availability of resources.

The judgment also refers to the Campione Rules in the context of the Cauvery dispute. These
Rules hold that basin States would in their respective territories manage the waters of an
international drainage basin in an equitable and reasonable manner.

The court referred to the National Water Policy, which had reiterated time and again that water is a
“scarce and precious national asset.”
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For T.N., verdict has its share of positive aspects

Vegetables from Karnataka are being loaded onto trucks of Tamil Nadu at the border in
Kakanallah.m. sathyamoorthy  

The Supreme Court’s verdict on the Cauvery dispute has its share of positive features for Tamil
Nadu, despite the State’s allocation being cut by 14.75 thousand million cubic feet (tmc).

From the State’s point of view, the most important aspect of the court order is the recognition of
the plea for the establishment of the Cauvery Management Board.

The words of the court — “We direct that a scheme shall be framed by the Central Government
within a span of six weeks from today…” and “no extension shall be granted for framing of the
scheme on any ground” — carry enormous meaning for Tamil Nadu as it is for the creation of an
implementation mechanism that a scheme has to be formulated.

Ever since the Cauvery Water Disputes Tribunal (CWDT) gave its interim order in June 1991 and
final order in February 2007, the State had sought the creation of a body to ensure effective
implementation of the order. After the publication of the final order in the gazette of the Central
government in February 2013, the demand had grown louder.

The other aspect that has gone in favour of the State is the court’s unambiguous message with
regard to the schedule of release of water. By stating that “we also categorically convey that the
need-based monthly release has to be respected,” the court has appreciated the position of the
Tamil Nadu government, which had, over the years, complained that Karnataka was not adhering
to the schedule of water release, as worked out by the tribunal in the interim order or final order.

Another feature in T.N.’s favour is the assertion by the court on the issue of irrigated area. It not
only left intact the extent of irrigated area (24.71 lakh acres), as permitted by the tribunal in the
final order, but also emphatically made it clear that “the final determination of irrigated area arrived
at by the Tribunal for Tamil Nadu cannot be declared incorrect or fallacious.”
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Water equity: On Cauvery verdict

By upholding the approach of the Cauvery Water Dispute Tribunal, while slightly modifying its
award, the Supreme Court has boosted the prospects of a viable water-sharing arrangement
among the riparian States. That it has reduced the Tribunal’s allocation for Tamil Nadu and raised
Karnataka’s share does detract from the fairness of the decision. It has underscored that no single
State has primacy in accessing water resources and that rivers are national assets. This is a
significant recognition of the principle of equitable distribution of inter-State rivers. The Supreme
Court’s message is that the Centre should get down to creating a legal and technical framework to
implement the Tribunal’s award, as modified by the judgment. This is the strongest affirmation so
far of a basin State’s right to its share of water on a regular basis without having to rush to the
court for ad hoc orders to open the sluices of reservoirs during monsoon-deficit years. It may be
possible for either side to cavil at the judgment, questioning the reduction in quantum or the
obligation to adhere to specified monthly release targets, but these would be exercises in political
partisanship rather than legitimate grievances warranting legal redress. Tamil Nadu, as a State
that has seen agrarian distress in its delta districts, ought to be satisfied with any prescribed
allocation being met as per a schedule. Karnataka can take heart from the reduction in its
mandatory release target and the additional share for Bengaluru. Neither State, in any case,
should be aggrieved by the stipulation that equity is at the heart of a water-sharing arrangement.

Resolving an inter-State water dispute is mainly about balancing the competing genuine demands
and interests of each State and coming up with a pragmatic sharing arrangement. Rather than
looking at the court’s decision from the narrow prism of the quantum of allocation, the parties
would do well to see this as the culmination of a fair and scientific adjudicative process. They
should pose no further impediment to the smooth implementation of the order and be prepared, for
the next 15 years, to share both the bounty and distress caused by nature. By dithering, the
Centre has not covered itself in glory throughout this protracted dispute. It took six years to notify
the award, and even in the final hearing argued it was not obliged to frame a scheme for
implementation. The argument was deservedly rejected. It should comply with the court’s direction
and set up the Cauvery Management Board and Water Regulation Committee as part of the
scheme. It will be unfortunate if the States and the Centre are reluctant to accept this verdict and
refuse to acknowledge its finality. There is ample judicial wisdom in the country to adjudicate
complex and emotive inter-State disputes, but the question is whether there are enough
conscientious and cooperative parties to make judgments work.
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No lines in water

Delivering its verdict on the Cauvery water dispute on Friday, the Supreme Court stressed that
“The waters of an inter-state river cannot be said to be located in any one state.” The court
modified the 2007 award of the Cauvery Water Disputes Tribunal (CWDT) it had constituted to
decide the more than a century-old dispute between Karnataka, Tamil Nadu, Kerala and
Puducherry. It increased the share of upstream Karnataka by 14.75 thousand million cubic feet
(tmcf) per year. This increase is at the expense of Tamil Nadu, where political parties have been
quick to denounce the verdict. The government in poll-bound Karnataka has welcomed it.
However, governments and political parties in both states would do well to note the SC’s central
message: “No state can claim exclusive ownership of such waters so as to deprive the other
states of their equitable share.” More salient is the court’s directive that states constituting a river
basin use “its water in a sustainable manner”.

The roots of the Cauvery dispute lie in a historical imbalance between Tamil Nadu and Karnataka.
From around the 10th century, rulers in what is today Tamil Nadu built reservoirs and check dams
to tap the Cauvery’s waters for irrigation. About 16 lakh acres in the state was under irrigation by
the river’s water in 1892, when the first Cauvery water-sharing agreement was signed between the
princely state of Mysore (largely what constitutes the Cauvery basin in Karnataka today) and the
Madras Presidency.

In contrast, less than 5 lakh acres was irrigated by the Cauvery in Karnataka, when dam-building
endeavours began in the 1920s. This imbalance became an emotive issue following the
reorganisation of states after Independence. Throughout the 1960s, Tamil Nadu objected to
Karnataka building dams on the Cauvery. In 1974, Karnataka asserted that colonial-era
agreements over river-sharing were skewed against it. Tamil Nadu contended any change in the
established pattern would adversely affect farmers’ livelihoods. It was only in 1990 that the SC
constituted the CWDT, which took another 17 years to deliver its verdict. The judgment, which
allocated 419 tmcf to Tamil Nadu and 270 tmcf to Karnataka, was challenged by both states.

Friday’s verdict stipulates a Cauvery water board to administer water allocation. But a similar
board constituted by the CWDT was ineffective in years of lean rainfall. In a normal monsoon year,
the Cauvery takes care of the needs of both upstream and downstream states. But the mistrust
between the two aggravates during a drought year, as in 2016. The SC’s call for a basin-centred
approach holds salience in such times. Friday’s verdict should, therefore, be seen as a directive
for collective solutions such as sharing data on reservoir storage. It’s a call to both states to shed
their parochial approach.
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Directing reforms: on candidates disclosing sources of income

Adding to the growing body of judicially inspired electoral reforms, the Supreme Court has
imposed an additional disclosure norm for candidates contesting elections. It has asked the
Centre to amend the rules as well as the disclosure form filed by candidates along with their
nomination papers, to include the sources of their income, and those of their spouses and
dependants. The court has also asked for the establishment of a permanent mechanism to
investigate any unexplained or disproportionate increase in the assets of legislators during their
tenure. The verdict of the two-judge Bench on a petition from the NGO, Lok Prahari, is one more in
a long line of significant verdicts aimed at preserving the purity of the electoral process. These
include the direction to provide the ‘NOTA’ option in voting machines, and another striking down a
clause that saved sitting legislators from immediate disqualification upon conviction. It has ruled
that the act of voting is an expression of free speech, and that it is part of this fundamental right
that voters are required to be informed of all relevant details about a contestant. This led to the
rule that candidates should furnish details of any criminal antecedents, educational qualifications
and assets. If disclosure of assets is mandatory, it is only logical that the sources of income are
also revealed. And as it is often seen that there is a dramatic increase in the assets of candidates
at every election over what was disclosed in previous affidavits, it stands to reason that any rise
should be explained or probed.

Few will dispute that lawmakers amassing wealth or gaining unusual access to public funds and
loans are concerns that need to be addressed through new norms. To give teeth to its order, the
court has made it clear that non-disclosure of assets and their sources would amount to a “corrupt
practice” under Section 123 of the Representation of the People Act, 1951. Lest a question be
raised whether the court’s order to amend the relevant rules amounted to legislation, the Bench
has said it sees no “legal or normative impediment”, as the Centre is empowered by the Act to
frame rules in consultation with the Election Commission. The idea of a permanent mechanism to
collect data about the assets of legislators and periodically examine them is laudable, but it is not
clear which authority will run it. The court envisions a body that would make recommendations for
prosecution or disqualification based on its own findings. The Centre and the Election Commission
will have to jointly address the issue. The larger message from the verdict is that a fully informed
electorate and transparent candidature will be key components of future elections in India.
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Hierarchy of rights: citizens vs institutions

The large hole discovered recently in Punjab National Bank (PNB) has got people asking: How did
a diamantaire take out so much money from the banking system, so easily, when ordinary
customers are made to jump through several hoops or provide copious documentation for a simple
transaction?

The incident has once again highlighted the asymmetrical and uneasy relation between institutions
and ordinary Indian individuals, in which the dice seems to be loaded against ordinary citizens. As
examples later illustrate, this unequal relationship is not restricted to a few isolated cases but is
endemic and, in some senses, also epitomizes the mistrust between state and citizen.

On paper, all Indians are created equal but inequalities have been stitched into the nation’s
variegated relationships and transactions, such as deep-rooted gender inequalities or caste-based
social discriminations. In particular, the state, its myriad institutions and the corporate sector—both
in private and state-owned spaces—have been provided a hierarchical status greater than
citizens. It seems the Indian republic, with its all modernist aspirations, is unable to shake off its
feudal legacy and provide an equitable balance between institutions and individuals. The state’s
role as a patron (or mai-baap) seems to rub off easily on various other institutions.

The mistrust is underscored every time there is a fraud, anywhere and by anybody, in the banking
system. The Reserve Bank of India (RBI) insists all banks re-initiate the know-your-customer
(KYC) process afresh, forcing all customers to compulsorily re-submit identity documents. Past
submissions of same documents are disregarded. This process seems to indicate all citizens are
guilty till they provide KYC papers repeatedly. The tyranny of Aadhaar, unleashed by all financial
sector participants, has magnified the state of wariness. Hopefully, champions of Financial
Resolution and Deposit Insurance (FRDI) Bill, specifically using depositors’ funds to bail out shaky
banks, will now have occasion to rethink their position.

The unequal relation between state and individual is extreme in taxation. Tax notices routinely
sent out by the income tax department start with the premise that the individual assessee is guilty
and leave no room for doubt that the department could be mistaken; the tenor of these notices is
intimidating, and the onus for proving oneself innocent lies with individual assessees. Even the
redressal mechanism is loaded against the individual and mainly designed to deal with large
corporates.

Apart from the PNB incident, examples abound of how such inequalities have become
institutionalized. Assume a customer owes the electricity company money for consuming power.
There is a tariff structure for consumers that is decided between power supplier and power
regulator. If for some reason the consumer is unable to pay for one month, the power company’s
representative arrives at the door and demands immediate payment or threatens disconnection.
Logic and economic sense suggests that user charges must be paid. Otherwise, utilities cannot
function. But, what happens when the same power company (or any other company) defaults on
bank loans? In the language of RBI, the loan is recognized as overdue only when “interest and/or
instalment of principal remain overdue for a period of more than 90 days”. Which means any
company can afford not to repay its loans for 90 days without getting penalized. The question begs
itself: if companies can avoid repaying loans for 90 days, why are ordinary citizens hounded at the
end of 30 days?

A citizen’s helplessness is best manifested through the healthcare system. A division bench of the
Bombay high court recently instructed the Maharashtra government to balance the rights of
patients with the rights of hospitals and doctors while bringing in legislation to regulate clinical
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establishments. The court was hearing a 2014 petition, which it has converted into a public interest
litigation, on hospitals detaining patients over disputed bills. As mentioned in earlier instalments of
this column, public-private-partnerships in healthcare have benefited mostly the private
entrepreneur, with active connivance of the state, and squeezed individuals.

On occasion, the regulator has had to step in to correct an inconsistency. Credit bureaus till
recently did not allow citizens to access their own credit records without paying a fee. Credit card
issuers and all other economic agents submit data on a citizen’s creditworthiness to credit
information companies and could access the same before granting a loan or a credit card. But the
individual could neither access the submitted data nor dispute the data, without paying a fee. In
September 2016, RBI decreed that all credit information companies had to provide a free full credit
report to individuals once a year. But the process remains cumbersome.

Globalization’s annual summit has over the past couple of years focused on social themes—from
inequality to this year’s “creating a shared future in a fractured world”. Last year, discussions on
how to eradicate inequality ranged from higher taxes on the rich to universal basic income; the
World Economic Forum piped in with its own solution: “Move away the focus from plain wealth
creation towards accomplishing a combination of other goals, producing more inclusive
development.” Next year’s theme should be on redrawing the balance of power between
individuals and all institutions.

Rajrishi Singhal is a consultant and former editor of a leading business newspaper. His Twitter
handle is @rajrishisinghal.

Comments are welcome at views@livemint.com

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.livemint.com 2018-02-19

The problem with Reserve Bank’s dual role

The bond market is going through a state of flux, and the reasons have been well discussed,
which include inflation concerns, crude oil behaving slippery, government slipping on fiscal deficit,
US bond market suddenly realising that the Fed has been hiking rates, banking system liquidity
dripping from surplus to neutral, and people engaging in the guessing game on when the Reserve
Bank of India (RBI) is likely to hike rates.

Apart from these fundamental factors, there is another ‘on the ground’ issue, which has upset the
biggest customer of government bonds, public sector undertaking (PSU) banks, when they are
already reeling under mark-to-market losses on bond yields moving up every day. PSU banks are
sulking on being admonished by the RBI deputy governor, as if their existing problems were not
enough. 

RBI deputy governor, Viral Acharya, at an event by Fixed Income Money Market and Derivatives
Association of India (FIMMDA), on 15 January 2018, said that interest rate risk of banks cannot be
managed over and over again by their regulator, and such asymmetric options—heads I win, tails
the regulator dispenses—are akin to the use of steroids. He said banks must put in place
processes for efficient management of interest-rate risk. Did he say something wrong? No. Did he
need to say that? Not really. There was no compelling reason to rub salt into the wounds of mark-
to-market losses of banks. If banks failed to read that yields would travel northward, the RBI was
talking of the inadequate pass-through of rate cuts done so far, which is a southward signal. What
happened thereafter?

Bond yields immediately shot up on 16 January by about 20 basis points. The government
stepped in, announcing (it may be a coincidence but that doesn’t matter) on 17 January that the
additional borrowing for the remaining part of the fiscal year will be Rs20,000 crore and not
Rs50,000 crore as announced in December 2017. One basis point is one hundredth of a
percentage point.

 Government borrowing auctions flopped thereafter. In the auction on 19 January 2018, of the four
securities on offer, the auction for two were cancelled after receiving bids. Again, the auction on 2
February was cancelled after receiving bids. The cancellations can be attributed to the general
weak sentiments prevailing in the market. And the deputy governor’s comment did not help. 

The ownership pattern of government dated securities shows that about 41% are held by
commercial banks, about 23% are held by insurance companies, and 15% are held by the RBI
itself, among the major holders. The rest hold in single digit percentages—for instance, provident
funds hold about 6% and foreign portfolio investors 4%. That shows the importance of banks as
the biggest customer of government securities (g-secs), the issuance of which is vital for funding
the fiscal deficit of the government. Even if we separate PSU banks from other banks, taking a
ballpark of 70%, going by the relative business level of public sector banks in the overall banking
picture, they account for 70% of the 41%, which is about 29%, which means they are still the
biggest customer. 

What is the issue here? It is the dual role of the RBI. On one hand, it is the regulator of the
banking system and on the other hand, it is the merchant banker of the sizable g-sec issuance
programme, which is more than Rs6 lakh crore (Rs6 trillion) a year, on a gross basis, that is,
before maturities and buybacks.

This dichotomy is not a new discovery. It has been discussed for ages that the roles should be
separated. The government proposed an independent debt management office (DMO) long time
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back, but it is yet to be implemented. 

What is the fallout of the ‘difference of opinion’ between the regulator and the regulated? Not much
in the immediate term. The government borrowing programme for the current year, FY2018, is
over and in the absence of any fresh negative inputs, sentiments are stabilizing.

The real issue will start come April. The government spends more, and borrows more, in the initial
part of the financial year. If the biggest customer of government bonds remains upset, success of
the borrowing programme will be in question and sentiments will drift further. In whose favour is it
loaded now? Banks, clearly. And not only because they are big buyers. They are statutorily
required to purchase g-secs to an extent (statutory liquidity ratio), and also for a marginal
requirement known as liquidity coverage ratio (LCR).

Currently, the SLR is 19.5%. Scheduled commercial banks held g-secs worth Rs33.74 lakh crore
(Rs33.74 trillion) as on 19 January 2018. Their aggregate deposit as on that date is Rs109.78
trillion. Assuming net demand and time liabilities (NDTL) of scheduled commercial banks to be
Rs109 trillion, they are holding 30% of NDTL in g-secs.

On top of that, credit growth has started picking up. The credit off-take growth percentage, which
was languishing in single digits for a long time after demonetization, is now in double
digits—10.6% as on 19 January 2018. As and when GST uncertainties and concerns of non-
performing assets settle down, credit growth should improve further.

This is not to say banks cannot or would not buy more g-secs. Fresh deposits would accrue.
However, by virtue of comfortable excess holding (30% vis-à-vis 19.5%) they can afford to go
slow, at least for some time.

Come April, the RBI will have the task of ‘merchant banking’ the government borrowing cut out. It
needs to be incentivised in some form, maybe through open market operation (OMO) purchase of
g-secs by the RBI.

 Joydeep Sen is founder, wiseinvestor.in.
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Parting the waters

The Supreme Court’s decision on the Cauvery dispute is arguably a landmark in the history of
inter-state river water dispute resolution in the country. This is the first time that the apex court has
allowed a Special Leave Petition (SLP) challenging a tribunal’s award, and also modified the
award. At first glance, the court appears to have overstepped the provisions of Article 262 of the
Constitution and the Interstate River Water Disputes Act, 1956. However, a close examination of
the verdict shows that the court has clarified several vexing legal questions. The decision opens
up new directions for tribunals and policymakers to approach inter-state river water disputes.

Yet, can we say that the Cauvery water dispute has been resolved? The challenges of water-
sharing in distress years remain, especially because the country lacks institutional models for
implementing inter-state river water awards.
The Cauvery water dispute has its roots in the historical inequities around prejudiced agreements
dating back to 1892 and 1924 between the then British-ruled Madras Presidency and the princely
state of Mysore. The matter was referred to the Cauvery Water Disputes Tribunal (CWDT) in 1990
on Tamil Nadu’s request. The tribunal took more than 16 years before giving its final award in
2007. The dispute recurred several times after that because Tamil Nadu and Karnataka did not
comply with the award.

The Supreme Court had to step in to give effect to it. Last year, when faced with the embarrassing
situation of its orders being ignored, the Court took it upon itself to deal with the dissatisfaction of
the two states. In December last year, the apex court justified the maintainability of SLPs —
appeals under Article 136 of the Constitution — in view of Article 262 barring its jurisdiction over
inter-state river water disputes.

The February 16 verdict is an outcome of the subsequent proceedings that looked into the
petitions of the two states against the CWDT award. On the issue of sharing the Cauvery’s waters,
the Court has largely agreed with the tribunal’s approach. It has not changed the total available
water to be allocated: 740 thousand million cubic feet (tmcf) available at 50 per cent dependability,
including 14 tmcf for environmental requirements and outflow to the Bay of Bengal. It has also not
changed the allocations to Kerala and Puducherry. But it has reduced Tamil Nadu’s share by
14.75 tmcf and added that to Karnataka’s share. Thus, the court has reduced Karnataka’s
obligations to release water, from 192 tmcf to 177.25 tmcf, to Tamil Nadu at the inter-state point in
Billigundlu.

How has the Court managed to conjure this up? It pulled a wild card with groundwater — a
component that tribunals, including the CWDT, avoided dealing with on grounds of inadequate
knowledge and capacities to engage with groundwater’s transboundary apportionment. The Court
has picked up on groundwater reserves in Tamil Nadu’s delta areas — the availability of which
was earlier recorded and accepted by the state before the tribunal. It has decided that at least 20
tmcf of this water can be distributed, and allocated10 tmcf to Karnataka. However, this foray into
groundwater apportionment, with all its ambiguities, will stir a hornet’s nest. It will encourage
disputing states to revisit stakes and claims before other river water tribunals.

The additional allocation of 4.75 tmcf is for Bengaluru’s drinking water requirements. In making a
case for this allocation, the Court has disagreed with the tribunal’s reasoning that only one-third of
Bengaluru falls within the Cauvery basin. It has, instead, considered the entire city’s drinking water
requirements. The court’s prioritisation of drinking water needs, with particular reference to
Bengaluru’s status as a global city, stands out. Similarly, its assertion that inter-state river waters
are national assets disrupts the notions of riparian rights we often cling to.
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From a legal perspective, the verdict has several important and nuanced insights. The Court’s
decision to review the tribunal award is a huge shift from its long-held stand of restricting itself only
to questions of law. The judgment provides a better sense of congruence between the scope of
Article 136 and the provisions of Article 262. The apex court has asserted that the provisions of
Article 262 and the Interstate River Water Disputes Act were not meant to curtail its powers. Its
appellate jurisdiction under Article 136 can be invoked even after a tribunal adjudicates a river
water dispute.

This is noteworthy for policymakers, especially since a process to constitute a permanent tribunal
for all river water disputes in the country has begun —a bill to amend the Interstate River Water
Disputes Act was introduced in the Lok Sabha last year. A useful question then is: If the Supreme
Court’s jurisdiction is established, is it worth going through prolonged adjudications by tribunals?
Are there any alternative ways of settling river water disputes? After all, we can be certain that
every inter-state river water dispute will now end up before the Supreme Court, given the political
stakes states attach to such disputes.

Does this decision put a lid on the Cauvery dispute? Sadly, that does not appear to be so. Though
the states appear to have accepted the reallocations for now, these are for a normal year. In a
distress year, these reallocations will have to be proportionately reduced and should follow
monthly releases of water as prescribed by the tribunal. The Court has directed the Centre to
frame an institutional scheme for implementing its decision within six weeks. The country’s history
of basin-wide institutional models for inter-state coordination does not inspire confidence about the
government coming up with an effective scheme at such a short notice.

Besides, the underlying premise of the judgment is that the states will comply with the Supreme
Court’s decisions or that of the tribunal or the institutional scheme to be put in place. But the
memories of states defying the Supreme Court’s directives in 2017 are not too distant. The lean
rainfall years will test the endurance of the decision and the scheme that will be put in place by the
Centre. With doors open for appeals, the Supreme Court could have its hands full on river dispute
matters.
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Bank bureau stares at uncertain future

End well-nigh:The present board, headed by Vinod Rai, has representatives from the RBI
also.V.V. Krishnan  

The Banks Board Bureau (BBB) is facing an uncertain future with the tenure of its members
coming to an end on March 31, 2018.

“The term of all the members will come to end on 31 March. The government is yet to
communicate if the terms will be extended or a new board will be formed,” said a person familiar
with the development.

‘Reforming PSBs’

The BBB was set up under the government’s Indradanush programme to reform public sector
banks. It started operations in April 2016.

The BBB was conceived by the PJ Nayak committee and was seen as a step taken towards
reforming the boards of public sector banks. The committee, in its report, had recommended that
the government should distance itself from the appointment process of top management and
board members of PSBs — a function that could be performed by the BBB.

However, in practise it never happened. While the BBB was involved in shortlisting and
interviewing candidates — the final appointment was always made by the government.

There were instances of delays in appointment by the government despite the BBB recommending
it. The issue of governance and role of the board in public sector banks came to the fore again
after the Rs. 11,500 crore PNB scam broke out last week.

“As part of its mandate, and guided by a spirit of collaboration, the bureau is engaging with various
stakeholders. The objective of such engagement being to help prepare the banks in the public
sector universe to take on the competition…The bureau is also engaging with the public sector
banks (PSBs) to help build capacity to attract, retain and nurture both talent and technology — the
two key differentiators of business competencies in the days to come,” the BBB said on its
website, referring to its task.

Headed by former Comptroller and Auditor General Vinod Rai, BBB has representatives from
government and RBI apart from independent banking professionals.
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India’s elite institutions are facing a credibility crisis

The realities of India’s institutions are captured most evocatively by Lant Pritchett’s notion of a
“flailing” state. Pritchett’s term refers to the fact that India’s public institutions have a Jekyll and
Hyde quality to them: an exclusive set of elite agencies that are high-functioning and a patchwork
of lower-level institutions that are not. As Pritchett wrote: “the head, that is the elite institutions at
the national (and in some states) level remain sound and functional but this head is no longer
reliably connected via nerves and sinews to its own limbs.”

If one were to ask a reasonably well-informed Indian to name which of the country’s apex
institutions—the proverbial “head”—they held in high esteem, three would invariably appear near
the top of the heap: the Election Commission (EC), the Reserve Bank of India (RBI), and the
Supreme Court. Indeed, these federal institutions are not only well regarded by many Indians, but
are also considered by many developing democracies as models to be emulated.

Against this backdrop, one cannot help but reflect on recent events and wonder whether India’s
elite institutions are as healthy as we had once thought. In the last 12 months, each of the
aforementioned institutions has experienced a crisis of credibility. These events—and the systemic
infirmities they point to—suggest that we should no longer take the health of these apex
institutions for granted.

Start with EC, which is one of the world’s most respected elections agencies. It has historically
benefitted from a robust constitutional mandate, which granted the body wide powers and
significant independence from the executive. Whereas some developed democracies struggle to
implement even rudimentary improvements to their electoral machinery, the EC routinely executes
logistically complex elections for millions of voters while relying exclusively on electronic voting
machines. But within the past one year, the EC’s judgement has been called into question on
several occasions. Consider two examples.

In October, the EC broke from convention by announcing dates for elections in Himachal Pradesh
while staying mum on Gujarat, despite the fact that these two states have followed nearly identical
electoral calendars since 1998 (with the exception of 2002, when the assembly polls in Gujarat
were delayed on account of riots). Typically, the EC holds elections together in states where the
terms of the incumbent governments coincide. The chief election commissioner (CEC) A.K. Joti’s
stated excuse for the delay was a desire not to disrupt flood relief work underway in the state.
Several former CECs, men not eager to speak against their former agency, swiftly criticized the
move. Former CEC T.S. Krishnamurthy called the delay an “avoidable controversy”. The Model
Conduct of Code, which prohibits the government from announcing new public schemes on the
eve of elections, “does not stand in the way of any emergency relief work”, he reasoned. Former
CEC S.Y. Quraishi was similarly puzzled, stating that the EC’s delay raised “serious questions”.
The reason for the strong reaction had to do with the perception that the EC was giving the
Bharatiya Janata Party (BJP) government in Gandhinagar an advantage by ceding it more time to
announce populist schemes designed to woo voters, which is precisely what transpired.

A second questionable act was the EC’s about-face on the Narendra Modi government’s creation
of a new political funding vehicle known as “electoral bonds”. These bonds create a mechanism
for private actors to fund political parties through the banking system rather than cash (a good
thing), but without the actor or the political party having to disclose a single rupee (a very bad
thing). The EC, which has been agitating for greater transparency in political finance for decades,
told a parliamentary panel in May 2017 that the scheme was a “retrograde step” because
transparency would be “compromised”. Former CEC Syed Nasim Ahmad Zaidi demanded that the
Indian people “have a right to know who has contributed to political parties”. Yet, Joti proclaimed in
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mid-January that the scheme was a “step in the right direction”. This was a disturbing flip-flop
absent any change in the underlying material facts.

Next, we come to RBI, an agency with a respected track record on monetary policy, banking and
finance. While the RBI has often tussled with the executive when it comes to the central bank’s
independence, it has maintained high standards of competence and professionalism.
Unfortunately, the bank’s credibility has taken a hit in the wake of the Modi government’s
demonetisation exercise. The ruling party has maintained that notebandi was a call taken by RBI,
although the facts suggest an alternative narrative. On 7 November 2016, the government advised
the RBI Central Board that it ought to consider withdrawing Rs500 and Rs1,000 notes to mitigate
the triple threat of counterfeiting, terror funding and black money. The very next day, RBI accepted
the advice and that same evening Modi went on national television to announce the move.

So, either the RBI was used by the government or it genuinely backed the half-baked measure.
Either way, the institution’s stature stood diminished—a position further supported by the foibles
associated with the policy’s sloppy implementation. To make matters worse, RBI then prevaricated
when it came to informing the public how much old currency had come back into the system post 8
November. It was finally forced to disclose in its August 2017 annual report that 99% of the notes
that had ceased to be legal tender wound up in Indian banks—an embarrassment to the
government. While it is true that the new Monetary Policy Committee (MPC) has held the line on
interest rates—much to the consternation of the executive—one cannot help but wonder whether
institutional lines were crossed.

The third example of an elite institution grappling with credibility issues is the Supreme Court,
whose internal fissures have played out in spectacularly public fashion. The Supreme Court has
historically enjoyed widespread popular support, especially when compared to the highly uneven
lower judiciary. Over time, however, a number of structural issues affecting its operations have
gone unaddressed. One of these is the accumulation of power in the hands of the Chief Justice of
India (CJI). The CJI is the “master of the rolls”, and therefore exercises considerable discretion
both in setting up benches and in deciding what cases get heard. In an unprecedented January
press conference, four Supreme Court justices accused CJI Dipak Misra of selectively setting up
benches in order to shape the outcomes of particular cases pending before the court.

One notable example involves the case of the Prasad Educational Trust, a matter which the CJI
had been overseeing. According to the Central Bureau of Investigation (CBI), the trust had
retained a retired Odisha high court judge to “fix” the outcome of the Supreme Court’s decision.
When an NGO implored the apex court to set up a special investigation team (SIT) to investigate
the matter, Justice J. Chelameswar ordered the establishment of a five-judge Constitution Bench
to consider its plea. The CJI quickly overruled his colleague, listing the matter before a bench of
relatively junior justices on which he also figured. Misra took this decision despite the fact that he
had been personally involved in the Prasad case—the very one that required an independent
investigation into its handling.

Then of course there is the enigmatic subject of Justice B.H. Loya, a judge who presided over a
case in a special CBI court in which BJP president Amit Shah stood accused of murder. After
Loya’s unexpected death, the court cleared Shah of all wrongdoing, prompting many to speculate
that Loya himself was murdered. Given the sensitive nature of the case, the Supreme Court was
compelled to take it up, but Misra assigned it to a junior bench. Only after Misra’s colleagues failed
to persuade him to constitute a more senior bench to hear the potentially explosive case did they
decide to hold their controversial press conference.

Sceptics might respond to these examples by claiming they are aberrations linked to individual
personalities, rather than hallmarks of institutional malaise. Such a reaction blinds us to the
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multiple systemic challenges India’s core federal institutions face. First, across the board, Indian
institutions continually struggle with managing human capital, as evidenced by the unending
morass concerning judicial appointments. Second, exogenous actions, like the passage of the
Right to Information Act, have compelled greater accountability to the public. Yet the quality of
external accountability is in doubt, as evidenced by how all three institutions have struggled to
balance the demands of public justification with the temptation to hold on to discretion. Third,
internal accountability mechanisms have largely foundered. In nearly all Indian institutions, power
remains far too centralized in the hands of the chief. Fourth, political interference remains an ever-
present obstacle. Much of this interference comes down to subverting behavioural norms rather
than actual violations of the law. As US President Donald Trump has shown us, the grey area in
between offers ample room to manoeuvre.

The meta-lesson from the trials and tribulations of India’s elite institutions is the stark divergence
between the rule of law in practice and the rule of law on paper. This should concern Indians, but
also foreign investors and governments seeking to do business with India. India’s democracy is its
most important calling card, but its governing apparatus has failed to keep pace. For certain public
functions, there is scope for institutional regeneration from below and state-level experimentation.
Unfortunately, these remedies do not apply to India’s core federal institutions. Either government
must tackle their challenges head on or risk facilitating greater institutional decay.

Milan Vaishnav is senior fellow and director of the South Asia Program at the Carnegie
Endowment for International Peace, and a co-editor of Rethinking Public Institutions In India
(Oxford University Press, 2017).

Comments are welcome at views@livemint.com.
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Not enough water in stressed Cauvery to fulfill SC verdict

At the meeting point of a major tributary of the Cauvery with the Bay of Bengal in the beautiful
region of Nagapattinam in the southern tip of the Tamil Nadu delta lies a village that once grew a
range of crops on its farms, including coconuts. The crops were fed by the river which brought
mineral-rich sediments in its wake before it met the sea. But all that the harangued community in
Mudalliyappan Kandi village, on the banks of the Harischandra river, is left with today are shrimp
ponds on large tracts of land that look devastatingly barren. Last year, around this time, I watched
them deal with a terrible drought. They struggled for drinking water, every day.

Mudalliyappan Kandi is one among scores of villages in the Cauvery Delta on the Tamil Nadu
coast that deals with the distress of temporary drought – fresh drinking water is available once a
week, or fortnight. What is far more problematic is the incursion by the sea which has turned their
lands saline, as a result of which big shrimp companies have come knocking at farmers’ doors,
pushing them to sell. The want to convert those lands into shrimp farms – shrimp is becoming a
much sought-after ingredient in city menus and returns were high.

Mudalliyyapan Kandi villagers sold their lands for paltry sums. With the land gone, the youth
migrated to the cities for work. Only the old were left in the villages and they lived off the
remittances sent by their children. Across the coastline, meanwhile, the green cover had vanished.

Cut to Friday’s Supreme Court verdict on the long-standing Cauvery dispute between Karnataka
and Tamil Nadu, which reduced Tamil Nadu’s share by nearly 15 thousand million cubic (TMC)
feet and increased that of Karnataka by as much.

Truth is that a major take-away of the order – the setting up of a Cauvery Management Board –
might ensure a judicious use of water, but it may not alter the man-made and new climatic realities
that have set in the Cauvery delta.

As it is, Karnataka had been finding it difficult to ensure the mandatory release of water for Tamil
Nadu because of successive years of drought, growing water demands, and significantly depleted
base river flows.

But the fact that the court verdict doesn’t even take into account the Cauvery delta’s existential
crisis or suggest remedies on how to ensure the equitable distribution of water is a big blow to the
people living on the delta.

It’s been decades, villagers say, since they have seen the fresh waters of the Cauvery flow into
the ocean. In fact, the ocean has now gushed into the dry bed to meet the river. All along the
Cauvery and her major tributaries, the ground water table is falling alarmingly. Droughts and flash
floods have wrecked the traditional water distribution systems. Across the delta, you sense the
rising nervousness as the Cauvery dries up.

Last year, retired professor of the Madras Institute of Development Studies (MIDS) S Janakarajan
said that the Cauvery delta, widely regarded as the granary of Tamil Nadu, had shrunk by over 20
per cent, with cultivable lands deteriorating into waste lands thirteen-fold.

In his study, titled ‘Cauvery Delta: Wastelands, Food Security and Livelihood Resilience’,
Janakarajan said that more and more cultivable agricultural land was coming under sea water
and the soil was turning saline. Due to sea water ingress, there had been a substantial rise in
shrimp farming along the coast, which was detrimental to agricultural practice – something I had
found in Nagapattinam. Sediment deposit had reduced by as much as 80 per cent over the last
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century.

Problem is, the Supreme Court’s verdict on the Cauvery dispute rests on favourable conditions –
that is, if the rains don’t fail, the river flows remain robust, the availability of water fits presumptive
calculations, i.e. cumulative 750-plus TMC, and if the people allow the waters to flow downstream.

But in the upper catchment areas of Karnataka, new dams and barrages have been built so as to
irrigate arid fields – which means that the downstream Cauvery delta in Tamil Nadu hardly gets as
much water as it used to.

In 2016-17, other factors kicked in. The rains failed miserably in both the upper and lower
catchments; feeding tributaries dried up; water availability tanked; domestic, commercial and
agricultural demands far exceeded the availability of water in the entire Cauvery journey.

Truth is, since the 1970s, no one has made any calculations on the actual water flow in the
Cauvery or her tributaries, or any other major perennial river in India. We are still going by the
presumptions of data from fifty years ago.

Of course, much has changed. New anthropogenic factors clubbed with climatic aberrations
means that the people living on the Delta are in the middle of a prolonged water crisis. It is clear
that the apex court verdict has not factored in the newer ground realities. But it has suggested to
Tamil Nadu that it should exploit its already over-exploited ground water at the tail end of the river.

On the other hand, the Supreme Court doesn’t suggest the much-needed course correction in
national river management. States have been trying to manage parts of rivers based on their
political economies. The rivers have, in the process, suffered ecologically. There is not a single
river in India that is not in a crisis.

The Cauvery draws water in the upper tracts from heavy rains in the Western Ghats from the
dependable south-west monsoon. The delta gets the uncertain north-east or the receding
monsoonal rains.

Until the 1950s, the river brought excess waters into the Delta during the south-west monsoon.
From October to November, the region harvested in its tanks and reservoirs the rainwater that it
got in the receding monsoon. But over the last few decades, the Cauvery delta has had to face a
double whammy: Karnataka’s impounding of water in the upper regions has restricted the flow of
waters from the south-west monsoon, while climatic aberrations impact north-east monsoon rains.

The overall result has been that the several tributaries, branch-canals and innumerable channels
that form a complex web of distribution in the delta, satiating 15 lakh hectares of farm land and
providing drinking water to several small and big towns, are all falling silent. The system is fast
running out of water.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-02-21

No date extension for NRC in Assam, says SC

The Supreme Court on Tuesday declined pleas to extend the date for the final publication of
National Register of Citizens (NRC) in Assam by two months from May 31 to July 31 of this year.

A Bench led by Justice Ranjan Gogoi stressed that the ongoing work should be completed by May
31 without “any interference from any quarter”.

The NRC is being prepared to identify illegal migrants residing in the north-eastern State.

The court took exception to a submission made by the Centre and the State coordinator for the
NRC that the process would be completed by July 31, instead of May 31.

Attorney-General K.K. Venugopal submitted that a status report from the State Coordinator
showed that the verification of around one crore persons in the State was yet to be done and this
exercise would take till July 31.

State coordinator Prateek Hajela submitted that the verification process involved house visits and
a mop-up operation was required. “You push it up. We are not going to push it down. Do it by May
31, not a day later,” Justice Gogoi made the court’s stand clear.

When Mr. Venugopal said the May 31 deadline was an impossible one, Justice Gogoi observed: “
Our business is to make the impossible, possible and we will do it.”

The court posted the matter for hearing on March 27.
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‘Common disputes panel soon’

The Centre is hopeful of getting the Inter-State River Water Disputes (Amendment) Bill, 2017
passed in the second part of the budget session of Parliament to establish a unified tribunal to
resolve all water disputes in the country.

Union Minister of State for Water Resources Arjun Ram Meghwal, who was here to chair the
Regional Conference of Southern States on Water Resources on Tuesday, stated that the bill
introduced in Lok Sabha on March 14 last year was being supported by almost all the States.

The Bill cleared by a parliamentary committee proposes to streamline the adjudication of inter-
State river water disputes and make the present legal and institutional architecture robust.

“The bill was introduced as part of the ‘one country, one tribunal’ idea to resolve the river water
disputes among States in a fixed time-frame since the existing arrangement of having several
tribunals is dragging on disputes. One tribunal will speed up dispute redressal mechanism in a
speedy and effective manner,” Mr. Meghwal said speaking to newspersons after the conference
which was not open for media.

He stated that different tribunals were hearing disputes and the States were approaching courts on
the orders of the tribunals.

Chairman of the Central Water Commission S. Masood Husain, when asked on the sidelines, said
that the Bill had provisions to resolve disputes in a maximum timeframe of five years. All existing
disputes in various tribunals would be transferred to the unified tribunal once it was in place.

On the recent judgement of the Supreme Court in Cauvery water dispute, the Union Minister said
the Centre would set up Cauvery River Management Board and Cauvery Regulatory Authority to
resolve the pending disputes.

As per the directions of the apex court the two bodies were required to be in place in six weeks,
Mr. Meghwal noted.

The Union Minister stated that the conference had also agreed upon basin-wise meetings of
States to resolve the outstanding issues faster. The regional conferences for northern, eastern and
western States would also be convened in the coming months.

Water Resources Ministers T. Harish Rao (Telangana), Mathew T. Thomas (Kerala) and Malladi
Krishna Rao (Puducherry) represented their States, while Andhra Pradesh, Karnataka and Tamil
Nadu were represented by their officials. Chief Secretary of Telangana S.K. Joshi, Joint Secretary
of MoWR Sanjay Kundu, officials of National Water Development Agency, CWC and Krishna and
Godavari river boards also attended.

The existing arrangement of having several tribunals is dragging on disputes.

Arjun Ram Meghwal,Union Minister of State for Water Resources
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Mahanadi tribunal gets Central nod

The Union Cabinet on Tuesday approved the setting up of a tribunal to settle a row between
Odisha and Chhattisgarh on sharing the waters of the Mahanadi river.

This is in keeping with a Supreme Court order last month directing the Centre to set up a tribunal
in response to a plea by the Odisha government to stop the Chhattisgarh government from
constructing several weirs on the river.

The tribunal is expected to determine water sharing among basin States on the basis of the overall
availability of water in the complete Mahanadi basin, the contribution of each State, the present
utilisation of water resource in each State and the potential for future development, official sources
said.

The order on constituting a new tribunal comes even as the government plans to introduce a new
bill that would have a single tribunal to replace all existing water tribunals.

‘Extremely inefficient’

The driving motive for such a tribunal was, according to senior official in the Water Ministry, that
tribunals had a decades-long history of being “extremely inefficient” at settling disputes quickly and
fairly. The bill, called the Inter-State River Disputes (Amendment) Bill, was introduced in the Lok
Sabha by former Water Resources Minister, Uma Bharti, last March but is yet to be debated. “It is
expected to be placed in Parliament after it reconvenes after the recess of the Budget session,” an
official said.

Were such a Bill to become law, it could affect the composition of the members of various
tribunals. Currently, all tribunals are staffed by members of the judiciary, nominated by the Chief
Justice.

The proposed Bill has provisions for members, even a chairperson, outside the judiciary. “It is
possible that a newly-constituted tribunal, such as for Mahanadi, will have to be re-formulated
were the new law to come into effect,” said another Water Ministry official.

Chhattisgarh projects

Over the last year, Uma Bharti as well as the incumbent Minister Nitin Gadkari had asked the
governments of Chhattisgarh and Odisha to settle their differences over water sharing and avoid
the setting up of a tribunal, a long-standing demand of the Odisha government.

Odisha had moved the court in December, 2016, for an order asking Chhattisgarh to stop its
construction work in projects on the upstream of Mahanadi, saying it affected the river flow in the
State.

Delayed awards

According to the provisions of the Inter-State River Water Disputes (ISRWD) Act, 1956, the
tribunal is required to submit its report and decision within a period of three years, which can be
extended for a period not exceeding two years. Only three out of eight tribunals have given awards
accepted by the States. Tribunals for Cauvery and Ravi Beas have been in existence for several
decades. “Delays are on account of there being no time limit for adjudication by a tribunal, no
upper age limit for the Chairman or the Members, work stalling due to occurrence of vacancy and
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no time limit for publishing the report of the tribunal,” the government had said in note last March.

(With PTI inputs)
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For cleaner, fairer elections

Electoral reforms in the hands of politicians is a classic example of a fox guarding the henhouse.
While there are many policies that both major parties disagree with each other on, they form a
remarkable tag team when it comes to electoral reforms. Unsurprisingly, the Supreme Court, over
the last few decades, has readily stepped in to introduce electoral reforms. However, most of
these interventions are directed at candidates, and rarely at the parties. The Supreme Court’s
recent decision on information disclosure (Lok Prahari v. Union of India) paves a way for future
constitutional interventions in India’s party funding regime, including the scheme of electoral
bonds.

In 2002, the Supreme Court, in a landmark decision in Association for Democratic Reforms v.
Union of India (ADR), mandated the disclosure of information relating to criminal antecedents,
educational qualification, and personal assets of a candidate contesting elections. Sixteen years
later, the court has extended the disclosure obligation to further include information relating to
sources of income of candidates and their “associates”, and government contracts where
candidates or their associates have direct or indirect interests.

The principled basis of the court’s decision is that voters’ right to know about their candidate is an
extension of their freedom of expression; voters cannot be said to have freely expressed
themselves (by voting) without having appropriate information about the candidates. They should
have the opportunity of receiving relevant information “to make an appropriate choice of his
representative in the Legislature”. What Lok Prahari does is that it extends the ADR decision to
include information about the candidate’s “associates”; relevant information for voters is no more
limited to the candidate’s personal information. What does this decision tell us about party
funding?

If there is one piece of information that a voter is most deprived of in India, it is that about party
funding. While the scheme of electoral bonds has received much attention, another significant
facilitator of opacity is an obscure, yet significant provision of the Representation of the People
Act, 1951: Section 29C(1)(a). The provision exempts political parties from disclosing the source of
any contribution below 20,000. This gives political parties a convenient loophole to hide their
funding sources by breaking contributions into smaller sums, even 19,999 each. As a result, a vast
majority of donations to political parties come from sources unknown to voters. The new scheme
of electoral bonds takes away even the facade of disclosure requirements that used to exist in
earlier law.

Is the information about party funding relevant for a voter in choosing a candidate? Upholding the
constitutionality of disclosure requirements for funding sources in Buckley v. Valeo, the U.S.
Supreme Court held, “The sources of a candidate’s financial support also alert the voter to the
interests to which a candidate is most likely to be responsive.” Therefore, it is essential for voters
to know the funding sources of their candidates. Parties in India play at least two crucial roles in
the election of candidates, namely financial support to candidates, and, more importantly, setting
the agenda. Not much needs to be said about direct and indirect ways in which parties financially
support their candidates.

However, even if one assumes that parties do not fund their candidates, there is another rationale
for disclosure of party-funding sources. Parties occupy a special space in India when it comes to
agenda setting. By virtue of a strong anti-defection law in India, all elected legislators are bound by
their party agenda. If an elected legislator refuses to toe the party line, she can be disqualified. In
Kihoto Hollohan v. Zachillhu And Others, the Supreme Court, upholding the anti-defection
amendment, noted: “A person who gets elected as a candidate set up by a political party is so
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elected on the basis of the programme of that political party.” Parties cannot lay claim to the
representation of a candidate, and at the same time argue that information about party funding is
not relevant for voters. In short, you cannot have your cake and eat it too.

As a matter of policy, one may argue that strict transparency norms may not always be desirable.
However, as a matter of legal principle, the court’s recent judgment in Lok Prahari, read along with
our constitutional structure, strikes a blow against the provisions discouraging transparency in
party funding. If the court’s jurisprudence is consistently applied, the scheme of electoral bonds
could be declared unconstitutional.

Aradhya Sethia is an LLM candidate and resident fellow at Yale Law School
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Positive developments are taking place with regard to female genital mutilation
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A deceit called autonomy

Why did the Information and Broadcasting Ministry suddenly choose to tread on the toes of the
Prasar Bharati Board? And why did the board that so far had no history of tiffs with the ministry,
reportedly take “strong exception” to the ministry’s recent directive? After all, the Prasar Bharati
Act of 1990 has conferred autonomy upon the corporation and iterated that its board alone will
have the final say in matters pertaining to running it.

Why do our women continue to demand that laws and lawmakers guarantee them equality of
opportunity and parity of wages? Doesn’t our Constitution promise these as the fundamental rights
of all citizens of India?

The answer to both these questions is the same and follows Aristotle’s logic closely. According to
him, Nature requires that the same right and the same rank should be given to all those who are
equal by Nature, but here he also adds that the natural temperance of a man and woman are not
the same nor their courage or their justice. So it follows that according to natural law, men will
command and women will obey.

Thus the Indian interpretation of autonomy for public corporations. Let there be autonomous public
corporations as distinct from the government, but the Government of India representative on the
board shall retain an original entitlement to final decision-making for the ministry, because he
represents the ultimate authority that is the Government of India.

An in-built tension thus inevitably stretches between all our deemed autonomous public
enterprises and their parent ministries. Whatever their constituent Act may say, on ground
ministries’ ex officio representatives on boards of PSUs continue to be treated as superior to the
other members with a puzzlingly higher level of entitlement that their niche in the ministry lends
them. Such an overarching presence of the GoI almost invariably devalues the decision-making
authority within and casts a veil of doubt on views or red-flagging emanating from within. This is
why successive governments have woken up to crisis situations and scams only after the situation
is near irredeemable.

To come back to the particular reported angst recorded by the present Prasar Bharati Board. It
seems to arise in this instance from a recent directive from the ministry. It is sad but not surprising
that this piece of communication from the I&B ministry has directed the board to okay the
appointment of certain candidates for crucial positions within the corporation. And also ordered
immediate termination of the services of the entire contractual staff (which by now may be almost
three-quarters of the total) without putting in place any alternative mechanism. According to
reports, the usually compliant board rightly considers this order as a “violation of provisions (of the
Act)”, also terming the proposed new appointments and the compensation packages for two
editors recruited by the ministry as “exorbitant” and rejecting their appointment.

The board has the Prasar Bharati (Broadcasting Corporation of India) Act on its side. The
introduction to the Act states clearly: “It is the Government’s declared policy to confer autonomy on
Akashvani and Doordarshan. in this context, it is proposed to provide for the establishment of an
autonomous corporation… and to entrust to it functions which are discharged by the Akashvani
and Doordarshan.

“(The Act) also provides for the transfer to the Corporation of properties and funds at present
vested in the Central Government, transfer of employees of Akashvani and Doordarshan to the
Corporation and other ancillary matters and the establishment of Recruitment Boards for
recommending the appointment of officers and other employees…”. As for spelling out the powers
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of the Board, Chapter 2(4) states: “The general superintendence, direction and management of
the affairs of the Corporation shall vest in the PB Board which may exercise all such powers…”

The Act has thus clearly vested ultimate authority, respect and resources in the Prasar Bharati
Board. But the actual ground situation today remains rather Aristotelian with the ministry still
owning all that it surveys. Almost a quarter of a century after the Prasar Bharati Corporation came
into being, none of the promised resources, either man power or properties (that include prime
space and well-equipped buildings with DD and AIR studios in all major cities), have been
transferred by the ministry to the board.

So despite being one of the biggest land-owners in the country, the corporation is perennially short
of spending money (its budget is still shaped finally by the ministry), can neither appoint full-time
staff members, nor sell/monetise its properties or even vehicles or obsolete machines as scrap. It
is unable to buy new hardware no matter how urgently needed. Through several intricately worded
notifications the ministry has issued over the years (during periods when the board lacked a chair)
the ministry has made it mandatory that each proposal of the board be submitted to various
concerned departments to be examined and re-examined countless times by countless
committees of the various ministries concerned.

The much-needed Recruitment Board that should have been created before the corporation
became functional, has yet to be created. The Prasar Bharati Board today has only three full-time
members — the CEO, Member Finance and Member Personnel. All others, including the chair,
are part-time members. While the board is selected as mandated by the Act by a committee
headed by the Vice President of India, chair of the Press Council and a representative of the
president (usually the secretary from the I&B ministry), the Prasar Bharati Board is not allowed
even a guest appearance in choosing its two permanent members. By proposing, as the ministry
has, the name of a serving IAS officer for the crucial post of Member (Personnel), it has
overlooked the fact that the Cabinet Secretary, not the Prasar Bharati Board, will be deemed the
ultimate reporting authority for a serving IAS officer.

Few of us realise that many of the original staff of DD and AIR chose to migrate to greener
pastures in the private sector, when the two entities were corporatised as a PSU. And since there
was no recruitment board in place when the Prasar Bharati came into being, the corporation has
been forced to replace staff in both AIR and DD, (the engineering staff as also programme
producers) with workers brought in on short-term contracts. The recruitment has been outsourced
by the ministry to another government agency with no proven domain expertise in the selection of
programme producers for AIR and DD. On the other hand, all contractual workers (several of
whom have hung around for two decades hoping that one day when the recruitment board comes
up they will be rewarded for their patience) are now learning to their dismay that the ministry wants
all of them removed at one go.

Under these circumstances, whenever things go wrong (such as a hapless young anchor referring
to the visiting Chinese President Xi as number eleven) all fingers point at the corporation, and the
representative of the ministry is quick to quote autonomy of the enterprise. As Virginia Woolf said,
surely it was time someone invented a new plot, or the real author came out of the bushes.
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Cabinet approves proposal for Mahanadi Water Disputes – Constitution of a Tribunal under Inter-
State River Disputes Act, 1956 – request from State of Odisha
Cabinet

Cabinet approves proposal for Mahanadi Water Disputes –
Constitution of a Tribunal under Inter-State River Disputes
Act, 1956 – request from State of Odisha

Posted On: 20 FEB 2018 1:20PM by PIB Delhi

The Union Cabinet chaired by the Prime Minister Shri Narendra Modi has approved the proposal
for adjudication of dispute on Mahanadi River Waters. The Tribunal shall determine water sharing
among basin States on the basis of the overall availability of water in the complete Mahanadi
basin, contribution of each State, the present utilization of water resources in each State and the
potential for future development.

 

 As per provisions of the Inter-State River Water Disputes (ISRWD) Act, 1956, the Tribunal shall
consist of a Chairman and two other Members nominated by the Chief Justice of India from
amongst the Judges of the Supreme Court or High Court. Further, services of two Assessors who
are water resources experts having experience in handling sensitive water-related issues will be
provided to advise the Tribunal in its proceedings.

 

As per provisions of the ISRWD Act, 1956 the Tribunal is required to submit its report and decision
within a period of 3 years which can be extended to a further period not exceeding 2 years due to
unavoidable reasons.

 

It is expected that with adjudication of dispute by the Tribunal, the long-pending dispute between
States of Odisha and Chhattisgarh on Mahanadi river will come to a final settlement.

***

AKT/VBA/SH
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Cabinet approves New Bill to ban Unregulated Deposit Schemes and Chit Funds (Amendment)
Bill, 2018
Cabinet

Cabinet approves New Bill to ban Unregulated Deposit
Schemes and Chit Funds (Amendment) Bill, 2018

Posted On: 20 FEB 2018 1:17PM by PIB Delhi

In a major policy initiative to protect the savings of the investors, the Union Cabinet chaired by the
Prime Minister Shri Narendra Modi has given its approval to introduce the following bills in the
Parliament:-

 

(a) Banning of Unregulated Deposit Schemes Bill, 2018 in parliament &

(b) Chit Funds (Amendment) Bill, 2018

 

The Banning of Unregulated Deposit Schemes Bill, 2018

 

The Union Cabinet chaired by the Prime Minister Shri Narendra Modi has given approval to
introduce the banning of Unregulated Deposit Schemes Bill, 2018 in Parliament. The bill is aimed
at tackling the menace of illicit deposit taking activities in the country. Companies/ institutions
running such schemes exploit existing regulatory gaps and lack of strict administrative measures
to dupe poor and gullible people of their hard-earned savings.

 

Details:

 

The Banning of Unregulated Deposit Schemes Bill, 2018 will provide a comprehensive legislation
to deal with the menace of illicit deposit schemes in the country through,

complete prohibition of unregulated deposit taking activity;a.
deterrent punishment for promoting or operating an unregulated deposit taking scheme;b.
stringent punishment for fraudulent default in repayment to depositors;c.
designation of a Competent Authority by the State Government to ensure repayment of
deposits in the event of default by a deposit taking establishment;

d.

powers and functions of the competent authority including the power to attach assets of a
defaulting establishment;

e.

designation of Courts to oversee repayment of depositors and to try offences under the Act;
and

f.
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listing of Regulated Deposit Schemes in the Bill, with a clause enabling the Central
Government to expand or prune the list.

g.

 

Salient Features:

 

The salient features of the Bill are as follows:

 

The Bill contains a substantive banning clause which bans Deposit Takers from promoting,
operating, issuing advertisements or accepting deposits in any Unregulated Deposit Scheme.
The principle is that the Bill would ban unregulated deposit taking activities altogether, by
making them an offence ex-ante, rather than the existing legislative-cum-regulatory framework
which only comes into effect ex-post with considerable time lags.

●

The Bill creates three different types of offences, namely, running of Unregulated Deposit
Schemes, fraudulent default in Regulated Deposit Schemes, and wrongful inducement in
relation to Unregulated Deposit Schemes.

●

The Bill provides for severe punishment and heavy pecuniary fines to act as deterrent.●

The Bill has adequate provisions for disgorgement or repayment of deposits in cases where
such schemes nonetheless manage to raise deposits illegally.

●

The Bill provides for attachment of properties/ assets by the Competent Authority, and
subsequent realization of assets for repayment to depositors.

●

Clear-cut time   lines   have   been   provided for attachment of property and restitution to
depositors.

●

The Bill enables creation of an online central database, for collection and sharing of
information on deposit taking activities in the country.

●

The Bill defines "Deposit Taker" and "Deposit" comprehensively.●

"Deposit Takers" include all possible entities (including individuals) receiving or soliciting 
deposits,   except specific  entities  such  as  those  incorporated   by legislation.

●

"Deposit" is defined in such a manner that deposit takers are restricted from camouflaging
public deposits as receipts, and at the same time not to curb or hinder acceptance of money
by an establishment in the ordinary course of its business.

●

Being a comprehensive Union law, the Bill adopts best practices from State laws, while
entrusting the primary responsibility of implementing the provisions of the legislation to the
State Governments.

●

 

Background:

 

The Finance Minister in the Budget Speech 2016-17 had announced that a comprehensive central
legislation wouldbe brought in to deal with the menace of illicit deposit taking schemes, as in the
recent past, there have been rising instances of people in various parts of the country
beingdefrauded by illicit deposit taking schemes. The worst victims of these schemes are the poor
and the financially illiterate, and the operations of such schemes are oftenspread over many



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

States. Subsequently, Finance Minister in the Budget Speech 2017-18 had announced that the
draft bill to curtail the menace of illicit deposit schemes had been placed in the public domain and
would be introduced shortly after its finalization.

 

The Chit Funds (Amendment) Bill, 2018

 

The Union Cabinet, chaired by the Prime Minister Shri Narendra Modi, has given its approval to
introduce the Chit Funds (Amendment) Bill, 2018 in Parliament. In order to facilitate orderly growth
of the Chit Funds sector and remove bottlenecks being faced by the Chit Funds industry, thereby
enabling greater financial access of people to other financial products, the following amendments
to the Chit Funds Act, 1982 have been proposed:

 

Use of the words "Fraternity Fund" for chit business under Sections 2(b) and 11(1) of the Chit
Funds Act, 1982, to signify its inherent nature, and distinguish its working from "Prize Chits"
which are banned under a separate legislation;

●

While retaining the requirement of a minimum of two subscribers for the conduct of the draw
of the Chit and for the preparation of the minutes of the proceedings, the Chit Funds
(Amendment) Bill, 2018 proposes to allow the two minimum required subscribers to join
through video conferencing duly recorded by the foreman, as physical presence of the
subscribers towards the final stages of a Chit may not be forthcoming easily. The foreman
shall have the minutes of the proceedings signed by such subscribers within a period of two
days following the proceedings;

●

Increasing the ceiling of foreman's commission from a maximum of 5% to 7%, as the rate has
remained static since the commencement of the Act while overheads and other costs have
increased manifold;

●

Allowing the foreman a right to lien for the dues from subscribers, so that set-off is allowed by
the Chit company for subscribers who have already drawn funds, so as to discourage default
by them; and

●

Amending Section 85 (b) of the Chit Funds Act, 1982 to remove the ceiling of one hundred
rupees set in 1982 at the time of framing the Chit Funds Act, which has lost its relevance. The
State Governments are proposed to be allowed to prescribe the ceiling and to increase it from
time to time.

●

 

***

AKT/VBA/SH
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Bench vs Bench in Supreme Court

Kurian Joseph  

In a rare show of public anguish, a three-judge Supreme Court Bench led by Justice Madan B.
Lokur criticised another Bench for “tinkering with judicial discipline”.

Justice Lokur’s Bench, which includes Justices Kurian Joseph and Deepak Gupta, found fault with
a judgment delivered by another Bench of three judges led by Justice Arun Mishra in a land
acquisition case on February 8.

Justice Mishra’s Bench, on February 8, held that a 2014 judgment of the Supreme Court was
pronounced without due regard to law or per incuriam . The 2014 verdict was also delivered by a
three-judge Bench led by then Chief Justice of India R.M. Lodha and had Justice Kurian on board.
It was a majority 2:1 verdict.

Judicial discipline dictates that Supreme Court Benches of the same numerical strength cannot
overrule each other’s judgments. The disputed case has to be referred to another Bench of larger
strength. In this case, Justice Mishra’s three-judge Bench, instead of choosing to refer it to a five-
judge Constitution Bench, chose to declare the 2014 verdict per incuriam .

In a strong expression of his “painful concern” about the turn of events, Justice Kurian said in open
court that such tinkering with judicial discipline would eventually cost the judicial institution.

“This court has to remain as one. It should be one and you have to make it one. You have to have
proper judicial discipline for that,” Justice Kurian said. “Be very clear, this is a matter of judicial
discipline, judicial propriety and consistency. Can a three-judge Bench overrule another three
judge Bench verdict? It has to be referred to a larger Bench in case of difference of opinion,”
Justice Kurian said.
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Learning from Cauvery

The long-awaited judgment of the Supreme Court on the Cauvery dispute, delivered last week, by
and large caused hardly any disruption to life in the river’s principal basin-States, Tamil Nadu and
Karnataka. This situation is refreshingly different from what was witnessed during many judicial
pronouncements since the 1990s, leading to strikes, farmers’ agitations, vandalism and the loss of
human life.

The judgment has, however, brought joy in Karnataka, and discomfiture in certain sections of
Tamil Nadu. The reason is not far to seek. The overall allocation of Karnataka was increased by
14.75 thousand million cubic feet (tmc ft) at the cost of Tamil Nadu. The enhanced allocation
includes 4.75 tmc ft exclusively for drinking water requirements of Bengaluru. The increase and
decrease have been worked out, keeping the Cauvery Water Disputes Tribunal’s final order of
2007 as the reference point. On the eve of the verdict, a senior Karnataka Minister said that his
government was hopeful of getting 30-40 tmc ft more than what was awarded by the tribunal.

Why Cauvery management board is good news for Tamil Nadu

Except this modification, the verdict has essentially stuck to the final order. It neither disturbed the
allocations for Kerala and Puducherry, the other constituents of the Cauvery basin, nor the basis
for apportioning river water or the extent of irrigated areas for the two principal States. In fact, to
the relief of Tamil Nadu, the court was unequivocal on the formulation of a scheme to implement
the modified final order, and it asked the Centre to draft the scheme in six weeks. The scheme
entails the creation of an implementation mechanism, called the Cauvery Management Board
(CMB). Regardless of the Centre using the same nomenclature or not, what looks certain is the
establishment of a mechanism.

Already, doubts have been expressed in Tamil Nadu on whether the Central government will see
to it that the scheme is put in place within the given period as Karnataka goes to Assembly
elections in a few months. This has been complemented with Karnataka Chief Minister
Siddaramaiah’s reiterating his opposition to the idea of the CMB. On this count, other political
parties in Karnataka are also echoing the stand of the Chief Minister. Meanwhile, even though
there exists only a limited scope for serious objections to the court’s judgment, the Tamil Nadu
government, now devoid of a strong leader like Jayalalithaa, is being pulled up by its political
adversaries for not having done enough to protect interests of the State.

Such reactions are not surprising as political leaders of both States are, unfortunately, under the
impression that their position on the Cauvery dispute would determine their respective electoral
fortunes. But, the reality is somewhat different. Otherwise, how would one explain the success of
the Congress in the 2013 Karnataka Assembly elections despite facilitating the notification of the
final order in the gazette of the Central government barely three months before the polls? The day
before the publication of the order on February 19, 2013, the then Chief Minister of Karnataka,
Jagadish Shettar of the Bharatiya Janata Party, led an all-party delegation and urged Manmohan
Singh, who then headed the Congress-led United Progressive Alliance government at the Centre,
not to do so.

Earlier, in October 2002, S.M. Krishna, who was then Chief Minister of Karnataka and still in the
Congress, adopted a confrontationist path by organising a nine-day march from Bengaluru to
Mandya in the name of protecting farmers’ interests. But, when the Assembly elections took place
in May 2004, the Congress, which had won 132 seats in the 1999 elections, could win in just 65
constituencies.
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Competitive politics on matters concerning water are not confined only to Karnataka or Tamil Nadu
politicians. The situation is the same in other parts of the country. Sadly, these leaders do not
realise that their strident position on water does not guarantee victory. In July 2004, when faced
with a Supreme Court direction to the Centre to ensure completion of the Sutlej-Yamuna Link
(SYL) Canal, Amarinder Singh, then Punjab Chief Minister, got a bill passed by the State
Assembly and cleared by Governor O.P. Verma at lightning speed, terminating all previous
agreements and accords on the Ravi and Beas river waters. But, his act of unilateralism did not
ensure the victory of his party – the Congress – in the 2007 Assembly polls in Punjab. Capt. Singh
had to wait for 10 years to return to power.

It should be obvious to the political class that electoral outcomes are shaped by a combination of
complex factors. It is time that water issues are de-politicised and political parties learn to see
reason and respect the rule of law without getting carried away by electoral considerations. The
BJP-led Central government has got a golden opportunity on Cauvery to set a new, healthy trend.

ramakrishnan.t@thehindu.co.in
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Positive developments are taking place with regard to female genital mutilation
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A transparency deficit

The January 12 press conference by Supreme Court (SC) judges exposed deep faultlines in the
judiciary. The trigger for the unprecedented step seems to have been the arbitrary allocation of
benches by the Chief Justice of India (CJI). This raises fundamental questions on the credibility of
the institution and its ability to dispense justice. The allegations by the judges also raise serious
doubts about the independence of the judiciary, given that an estimated 45 to 70 per cent of
litigation involves the government.

It must be ensured that benches are allocated in a rational, fair and transparent manner. While the
recent move to publish the SC’s roster is welcome, the allocation of benches leaves much to be
desired. The CJI is, no doubt, the Master of the Roster. However, discretion cannot be construed
to mean arbitrariness. It is important that the CJI prepare the roster in consultation with other
judges, at least the members of the collegium. Cases must be allocated among judges according
to their expertise, and if there is more than one judge dealing with a particular subject, cases
should be allocated randomly to them.

Politically-sensitive cases and matters involving constitutional disputes need to be decided by a
bench consisting of the five senior-most judges, or randomly allocated among them. That said, it is
important to recognise that at the heart of the current crisis is the larger issue of accountability of
judges.

The courts have held that the right to information is a fundamental right flowing from Article 19 and
Article 21 of the Constitution, and that transparency in the working of public functionaries is critical
in a democracy. Unfortunately, however, after the passage of the RTI Act in 2005, the courts have
not been very forthcoming in providing information about their own functioning.

In the last few years, five such matters seeking vital information related to the accountability of the
judiciary reached the apex court. Three were referred to a constitution bench in August 2016 and
await adjudication. One case relates to information about the appointment of judges: The applicant
sought a copy of the correspondence between the CJI and other concerned constitutional
authorities relating to the appointment of three SC judges, superseding the seniority of three
others. In the second case, the RTI applicant sought information related to the declaration of
assets held by the judges of the SC and high courts in their own name, or in the name of their
spouse or any person dependent on them.

In the third case, quoting a media report, an RTI application was filed with the SC seeking copies
of the correspondence between the then CJI and a judge of the Madras High Court regarding the
attempt of a Union minister to influence judicial decisions of the said high court.

The two other matters, wherein petitions against denial of information were dismissed by the SC,
also raised matters of great public interest. One sought information about cases pending with the
apex court in which the arguments had already been heard but judgments had been reserved. In
the other matter, the applicant sought information on the total amount of public money spent on
the medical expenses of individual judges reimbursed by the SC. By resisting transparency in all
these matters, the judiciary has evaded accountability to the people of India.

Opaqueness in the process of judicial appointments has also been a matter of much public
debate. The SC’s 2015 judgment in the NJAC matter underlined the need to enhance
transparency in the functioning of the collegium system. Justice Chelameswar’s refusal to attend
meetings of the collegium on the grounds that its functioning lacks transparency, to the extent that
even some members of the collegium are unaware of the basis on which judicial appointments are
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made, pointed to the deep malaise that afflicts the judicial appointments process.

Though some measures have been taken recently to place resolutions of the collegium in the
public domain, the Memorandum of Procedure (MoP) related to the appointment of judges, which
has been referred to in the letter by the four judges, continues to be kept under cover. Neither has
the draft MoP prepared by the collegium been put in the public domain, nor have the comments of
the government, if any, been communicated to the public.

The lack of transparency and accountability in the functioning of the judiciary erodes public trust in
the institution which people look towards to uphold democratic principles and deliver justice.
The writers are members of the Campaign for Judicial Accountability and Reforms
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the PRS Blog » Explained: Law on holding an ‘Office of Profit’

Following the recommendation of the Election Commission (EC), the President disqualified 20
MLAs of the Delhi Legislative Assembly last month for holding an ‘office of profit’. The legislators in
question were appointed as parliamentary secretaries to various ministries in the Delhi
government. The Delhi High Court is currently hearing a petition filed by the disqualified MLAs
against the EC’s recommendation. There have been reports of parliamentary secretaries being
appointed in 20 states in the past with court judgments striking down these appointments in
several cases. In this context, we discuss the law on holding an ‘office of profit’.

What is the concept of ‘office of profit’?

MPs and MLAs, as members of the legislature, hold the government accountable for its work. The
essence of disqualification under the office of profit law is if legislators holds an ‘office of profit’
under the government, they might be susceptible to government influence, and may not discharge
their constitutional mandate fairly. The intent is that there should be no conflict between the duties
and interests of an elected member. Hence, the office of profit law simply seeks to enforce a basic
feature of the Constitution- the principle of separation of power between the legislature and the
executive.

According to the definition, what constitutes an ‘office of profit’?

The law does not clearly define what constitutes an office of profit but the definition has evolved
over the years with interpretations made in various court judgments. An office of profit has been
interpreted to be a position that brings to the office-holder some financial gain, or advantage, or
benefit. The amount of such profit is immaterial.

In 1964, the Supreme Court ruled that the test for determining whether a person holds an office of
profit is the test of appointment. Several factors are considered in this determination including
factors such as: (i) whether the government is the appointing authority, (ii) whether the
government has the power to terminate the appointment, (iii) whether the government determines
the remuneration, (iv) what is the source of remuneration, and (v) the power that comes with the
position.

What does the Constitution say about holding an ‘office of profit’? Can exemptions be
granted under the law?

Under the provisions of Article 102 (1) and Article 191 (1) of the Constitution, an MP or an MLA (or
an MLC) is barred from holding any office of profit under the central or state government. The
articles clarify that “a person shall not be deemed to hold an office of profit under the government
of India or the government of any state by reason only that he is a minister”. The Constitution
specifies that the number of ministers including the Chief Minister has to be within 15% of the total
number of members of the assembly (10% in the case of Delhi, which is a union territory with
legislature).

Provisions of Articles 102 and 191 also protect a legislator occupying a government position if the
office in question has been made immune to disqualification by law. In the recent past, several
state legislatures have enacted laws exempting certain offices from the purview of office of profit. 
Parliament has also enacted the Parliament (Prevention of Disqualification) Act, 1959, which has
been amended several times to expand the exempted list.

Is there a bar on how many offices can be exempted from the purview of the law?
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There is no bar on how many offices can be exempted from the purview of the law.

It was reported in 2015 that all 60 MLAs of the Nagaland Assembly had joined the ruling alliance.
The Nagaland Chief Minister appointed 26 legislators as parliamentary secretaries in July 2017.
Goa, an assembly of 40 MLAs, exempted more than 50 offices by means of an ordinance issued
in June last year. Puducherry, an assembly of 33 MLAs, exempted more than 60 offices by
passing an amendment bill in 2009.  In Delhi, the 21 parliamentary secretaries added to the seven
ministerial posts would constitute 40% of the 70-member legislature.  In all, 20 states have similar
provisions.

This raises an important concern. If a large number of legislators are appointed to such offices,
their role in scrutinising the work of the government may be impaired. Thus, this could contravene
the spirit of Articles 102 and 191 of the Constitution.

What is the debate around making appointments to the office of parliamentary secretaries?

Interestingly, the appointment of legislators as parliamentary secretaries, in spite of the office
being exempted from purview of the office of profit law, has been struck down by courts in several
states.

Why has the appointment as a parliamentary secretary been struck down while other offices are
allowed to be exempt from the purview of the law? If legislators can be accommodated in positions
other than ‘parliamentary secretary’, why do state governments continue to appoint legislators as
parliamentary secretaries instead of appointing them to other offices?

These questions have been answered in a Calcutta High Court judgment in 2015 which held that
since the position may confer the rank of a junior minister on the legislator, the appointment of
MLAs as parliamentary secretaries was an attempt by state governments to bypass the
constitutional ceiling on the number of ministers. In 2009, the Bombay High Court also held that
appointing parliamentary secretaries of the rank and status of a Cabinet Minister is in violation of
Article 164 (1A) of the Constitution.  The Article specifies that the number of ministers including the
Chief Minister should not exceed 15% of the total number of members in the assembly.
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Biometric data in State hubs destroyed: UIDAI

A statement was made in the Supreme Court on the instructions of the UIDAI chief that all
biometrics stored in State Resident Data Hubs have been “destroyed”.

Appearing before a Constitution Bench, led by Chief Justice Dipak Misra, senior advocate Rakesh
Dwivedi made the statement on behalf of the UIDAI’s top officer, who was present in the
courtroom. Mr. Dwivedi submitted that biometrics were now stored in the Aadhaar central
database or the Central ID Repository.

Mr. Dwivedi said the Aadhaar Act of 2016 does not allow biometrics to be stored with State-level
authorities. This is a precaution to prevent leakages, he said.

Meanwhile, petitioners challenging the Aadhaar Act sought an extension of the deadline for
Aadhaar linkage from March 31. Senior advocate Gopal Subramanium and Shyam Divan said
appropriate interim orders to extend the deadline, considering the fact that the Supreme Court is
still hearing the question of Aadhaar validity, should be passed in order to avoid a “last-minute
scramble”.
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SC against disclosure of IAS prelims marks

The Supreme Court has held that details of marks — raw and scaled — scored in the Civil
Services Exam cannot be “mechanically” disclosed under Right to Information.

A Bench of Justices A.K. Goel and U.U. Lalit observed that the need for transparency and
accountability championed by the Right to Information Act should be balanced by the requirement
of confidentiality of sensitive information.

The decision came on an appeal filed by the Union Public Service Commission against a Delhi
High Court order to divulge the marks on the basis of a petition filed by unsuccessful candidates of
the Civil Services (Preliminary) Examination, 2010 (CSP).

The petitioners had sought the disclosure of marks (raw and scaled) awarded to them in the CSP
2010. They wanted information on cut-off marks for each subject, scaling methodology, model
answers and the results of all candidates.

“Weighing the need for transparency and accountability and requirement of optimum use of fiscal
resources and confidentiality of sensitive information, we are of the view that information sought
with regard to marks in Civil Services Exam cannot be directed to be furnished mechanically.”
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An umbrella for the consumer

As online transactions become a way of life, the Consumer Protection Bill, 2018 is a step
towards providing ordinary consumers some protection of their interests and establishing points for
quick and effective administration and settlement of disputes.

The pending Bill, which will replace the Consumer Protection Act, 1986, defines the “consumer” as
a person who buys any good or avails a service for a consideration. The Bill covers transactions,
both online and offline, and includes tele-shopping and multi-level marketing.

The definition of “consumer rights” in the Bill exhaustively covers the right to be protected against
the marketing of goods, products or services that are hazardous to life and property. It also
focusses on the right to be informed about the quality, quantity, potency, purity, standard and price
of goods, products or services, as the case may be, so as to protect a consumer against unfair
trade practices. It also includes the right to be assured, wherever possible, of access to a variety
of goods, products or services at competitive prices. More importantly, it involves the right to seek
redress against unfair or restrictive trade practices, or unscrupulous exploitation of consumers.

The Bill’s salient features include establishment of an executive agency to be known as the
Central Consumer Protection Authority (CCPA) to promote, protect and enforce the rights of the
consumers. The Bill proposes to empower the CCPA to investigate, recall, refund and impose
penalties. The Bill provides for product liability action in cases of personal injury, death or property
damage caused by or resulting from any product, and mediation as an alternate dispute resolution,
making the process of dispute adjudication simpler and quicker.

The CCPA is also empowered to deal with unfair trade practices and misleading advertisements.
The CCPA is to be headed by a Chief Commissioner.

The Bill seeks to set up a monitoring cell, to be constituted by the president of the National
Consumer Disputes Redressal Commission to oversee the functioning of the State consumer
commissions from the administrative point of view. The Bill provides for a State government to
establish a consumer mediation cell to be attached to each of the district commissions and the
State commissions. Further, the Bill proposes that the Centre establishes a consumer mediation
cell to be attached to the National Commission.
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Is the Supreme Court verdict on Cauvery fair?

With an additional allocation of 14.75 thousand million cubic feet (tmc ft) of water to Karnataka, the
Supreme Court has given the State reason to rejoice. The order is fair and does not take away
anything significant from Tamil Nadu. What it has done is to address some concerns that were
present in the 2007 order of the Cauvery Water Disputes Tribunal, such as of drinking water in
Bengaluru and the constraints of irrigation in southern Karnataka.

There is much to be satisfied with in what has been allotted to Karnataka in the recent order. On
many points, the Court validates the objections raised by Karnataka to the 2007 tribunal order.

Allocation for Bengaluru

For instance, the court makes it clear that the contentious 1924 agreement had lapsed. It noticed
that the State did not have bargaining power at the time of entering the said agreement. Yet, post-
Independence, Karnataka chose not to denounce the agreement. While the agreement cannot be
called “unconscionable”, as Karnataka had not raised objections to it after Independence, the court
observed that several clauses in the 1924 agreement did not indicate permanency, and had
lapsed after 50 years, by 1974. The court also rightly observed that the overall population of river
basin States has to be placed on a pedestal, and be taken into account as a fundamental principle
for equitable distribution.

Keeping this in mind, the court acknowledges the need for a higher share of Cauvery water for
Bengaluru, which now has more than 10 million inhabitants. The 2007 tribunal order had reduced
Karnataka’s share for the sole reason that only one-third of Bengaluru falls within the river basin,
and that 50% of the drinking water supply would be met through groundwater. The Supreme Court
rightly notes that the tribunal’s view ignores the basic principle pertaining to drinking water.
Keeping in mind the global status that Bengaluru has attained, an additional 4.75 tmc ft has been
awarded to it in order to implement the existing water supply schemes. The remaining 10 tmc ft
can be used to expand agricultural activities.

Does this additional allocation deprive Tamil Nadu? No. While lowering the allocation of surface
water, the Supreme Court has ruled that a minimum of 10 tmc ft of groundwater is available in the
Cauvery delta for safe use by Tamil Nadu. This had been ignored in the tribunal order.

Pending issues

However, there are certain issues in the order that need to be addressed. The Inter-State Water
Disputes (ISWD) Act, 1956 stipulates that besides the chairperson and two former High Court or
Supreme Court judges appointed by the Chief Justice of India, a minimum of two assessors
(technical experts) are to assist the tribunal. While the Supreme Court sought the assistance of
technical experts in the coal scam and the iron ore mining case, it has not done so in the Cauvery
dispute. Prime among these unresolved issues is the framing of a deficit formula for sharing water,
and construction of hydel projects on the common boundary of the river. For instance, Karnataka
plans a run-of-the-flow Mekedatu hydel project. The status of this project is yet to be decided
within the framework of the judgment.

Similarly, issues of climate change and allocation of regenerated and surplus water have not been
considered. As a result, basin States like Karnataka will continue to knock at the doors of the
Supreme Court for redress.
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Govt. behind delay in posting of HC judges: SC

Sometimes, it takes more than a year to complete the process, the court observed.  

The government is inordinately delaying the appointment of judges to High Courts, the Supreme
Court observed in a judgment delivered on Friday.

At a time when judicial vacancies in the 24 High Courts remain at an all-time high, the Supreme
Court passed scathing remarks in a 31-page judgment on how the government keeps names
forwarded by the judiciary pending for an “unduly long time.” There are a total of 403 judicial
vacancies in the High Courts.

HCs too blamed

Equally at fault are the High Courts for the present quandary, the verdict by a Bench of Justices
A.K. Sikri and Ashok Bhushan said. Instead of sending the fresh names to the government for
vetting a month prior to an anticipated judicial vacancy, the names are sent late or not sent at all.

In case the fresh names are sent to the government, the files are kept pending at the Executive
level for long before they are sent to the Supreme Court Collegium for approval along with the
government’s inputs on the names proposed.“Even after the clearance of the names by the
Collegium, these remain pending at the level of the Executive. All this results in inordinate delay.
Sometimes, it takes more than one year to complete the process from the date of forwarding the
names till appointment,” the Bench observed. As a result, the careers and tenures of future High
Court judges recommended by the Supreme Court Collegium are invariably cut short because of
the delay, the court said.

The court was hearing a challenge to the appointment of two retired district judges as Additional
Judges of the Rajasthan High Court. Their names were recommended by the Rajasthan Chief
Justice in February 2016, while they were still in judicial service. However, the appointment
process took over a year to complete in May 2017, and they had already retired by that time.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-02-26

Statute Bench to solve conflict in Supreme Court

Chief Justice of India Dipak Misra formed a five-judge Constitution Bench, led by him, to resolve
the conflict between two three-judge Benches of the Supreme Court, which has again brought to
the fore the simmering tensions within the court.

Trouble started when Justice Kurian Joseph, one of the five senior-most judges, voiced his
concern in open court about fellow judges “tinkering with judicial discipline” and how the judges
should function as “one” rather than in disparate voices.

Judgment overruled

Justice Kurian was reacting to a February 8 judgment of a Bench of Justices Arun Mishra, A.K.
Goel and M.M. Shantanagoudar which had overruled a 2014 judgment of a co-ordinate Bench of
the then Chief Justice, R.M. Lodha, and Justices Madan B. Lokur and Kurian.

Justice Kurian made the remarks while he was sitting along with Justices Madan B. Lokur and
Deepak Gupta on February 21.

At this hearing on compensation for land acquisition, senior counsel like Mukul Rohatgi highlighted
the divergent viewpoints in the 2014 judgment and the February 8 verdict.

Mr. Rohatgi pointed out that the February 8 decision had “unsettled a long-standing statement of
law and had very serious repercussions for land acquisition cases.”

Justice Kurian passed scathing remarks about how judicial discipline did not allow a three-judge
Bench to overrule the decision of another three-judge Bench.

He said the three-judge Bench, led by Justice Mishra, should have instead referred the question of
law to a Bench of five judges.

The day after Justice Kurian made these remarks, Justice Mishra and Justice Goel referred the
land acquisition cases before their Benches to the Chief Justice.

They asked the Chief Justice of India to decide on whether these matters should be heard by a
larger Bench.

The February 8 judgment delivered by Justice Mishra’s Bench was on compensation paid to
landowners, mostly farmers, when their land was acquired.
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Cauvery verdict may impact other disputes

What is the issue?

On February 16, the Supreme Court pronounced its verdict on the long-standing dispute among
Tamil Nadu, Karnataka, Kerala, and Puducherry on how they ought to be sharing water from the
Cauvery.

While the headline-grabber was that Karnataka would have to share 14 tmc ft (thousand million
cubic feet) less with Tamil Nadu, the text of the judgment reveals several new strands for
interpretation that may complicate disputes over water-sharing arrangements in other tribunals, for
instance, the Ravi and Beas Water Tribunal or the Krishna Water Tribunal. However, the court
also reiterated that the Central government must form a Cauvery Management Board to
implement a mechanism to ensure that water is shared fairly among all States.

What do these arguments mean?

One is that water cannot “belong” to a particular State. States have frequently cited the historical
patterns of water-flow within their borders to bolster claims for a greater portion of water. In this
case, the court has stressed that water-sharing between regions should be based on fairness and
equity. The second strand is that it invokes the right to drinking water. Historically, water-sharing
has been about catering to the needs of farmers.

In its verdict, the court said Bengaluru, being a large urbanised agglomeration, had the right to be
able to reliably access water to meet residents’ drinking requirements. Finally, the court reasoned
that Tamil Nadu had 20 tmc ft of groundwater that had not been accounted for in water-sharing
pacts, and this too needed to be included in calculations.

Modern water-management principles put a premium on ensuring that groundwater resources are
not over-exploited, particularly because experts have warned that India’s water wars may stem
from inadequate recharge of a large number of aquifers.

How would these affect other disputes?

It could also well be the last tribunal constituted under the existing structure of the Inter-State
Water Disputes Act. Take the case of the disagreement between Punjab, Haryana and Rajasthan
over the sharing of the Ravi-Beas river system. In 2004, Punjab unilaterally terminated a historic
agreement. Haryana demanded water from Punjab on the grounds that it needed water for the arid
regions in the south. However, several parts of Haryana are far more urbanised and therefore
have greater water needs and Punjab, merely by its geographical location, could not have a
natural right to the Ravi-Beas. While the States are still locked in disputes in courts, this lack of
historical rights — bolstered by the Cauvery ruling — could mount more pressure on Punjab to
keep its side of the bargain. On the other hand, several parts of Punjab are among the most over-
exploited groundwater blocks. Prompted by the Cauvery judgment, Punjab could ask that Haryana
too utilise greater quantities of its groundwater reserves. The Mahanadi tribunal, intended to
devise a water-sharing arrangement between Odisha and Chhattisgarh, could imbibe principles
touched upon in the Cauvery judgment.

What’s next for the tribunals?

The Centre has presented a Bill in the Lok Sabha to subsume all tribunals under one. This is
because, it says, tribunals are tardy and composed entirely of members of the judiciary. A new
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set-up that will have non-judicial experts can mean that conflicts over equitable water-sharing will
no longer be solely looked at from a legal view-point, but it will give more weight to ecological
concepts such as the water basin’s capacity, environmental flows and groundwater management.

Jacob Koshy
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15th Finance Commission: Mandate sans Mission

Over the last 70 years, the form and functioning of federalism has constantly evolved. Yet, fiscal
federal policymaking has stagnated. It has kept pace neither with the changing politics nor with the
economics of the federal set-up.

The mandate given to the 15th Finance Commission is yet another example of this policy
stagnation. Even though the institutional landscape of Indian federalism has been changed for
good—Planning Commission, the extra-constitutional intruder, wound up and the first genuinely
federal institution, the goods and services tax (GST) Council created—the terms of reference
(TOR) of the 15th Finance Commission are disappointingly routine and ritualistic. Indeed, the TOR
are also dangerously regressive and inimical to federalism.

A serious inadequacy in the TOR is in not recognizing the way in which the GST regime has, and
will, change the face of fiscal federalism in India. The fundamental change in tax regime has
neither appropriately informed the TOR of the 15th Finance Commission nor adequately taken
cognizance of its implication on the role of the 15th Finance Commission. It has been factored in
as if it is a mere change in the indirect tax collection mechanism.

The manner in which the Union and the states have pooled their tax sovereignty to create a new
indirect tax regime ought to have been the cornerstone of the TOR. Indeed, this would have
helped the 15th Finance Commission build on the emerging federal compact of cooperative
federalism in sync with the new political economy of India defined by the rise to dominance of the
states.

Far from this, some of the TOR given to the 15th Finance Commission are inimical to and
potentially dangerous for the existing fiscal federal system. Consider this:

Para 4, sub para 6 of the TOR asks the Commission to have regard to: “The impact on the fiscal
situation of the Union Government of substantially enhanced tax devolution to States following
recommendations of the 14th Finance Commission coupled with the continuing imperative of the
national development program including New India – 2022;”

This is a value judgment based on a half truth which is masquerading as a TOR. By putting in
such a leading and loaded term of reference, institutional propriety has been seriously
compromised.

The hike to 42% in the devolution to states by the 14th FC was part of a package; the expenditure
underwriting done by the centre was correspondingly to be reduced.

This was done not only to ensure that the system of vertical transfers is neater, focusing on the
revenue sharing. The idea, an operationally significant one, was to give states greater expenditure
flexibility by reducing the funding of centrally sponsored schemes. It is important to note that in the
scheme of 14th FC, the aggregate flow of resources was more or less calibrated to remain at the
earlier level of 61 odd percent.

It is quite possible that the centre has not been able to cut down the expenditure underwriting as
suggested by the 14th FC. Indeed, the centre’s view that its finances have been stretched may
well be valid. But then it should be a part of the centre’s memorandum to the Commission, not the
TOR of the Commission.

The institution of the FC platform cannot be used by the central government to fight its inter-
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ministerial turf wars.

And what is the “New India 2022”? Is it a constitutional obligation for which resources have to be
earmarked? To the extent that the TOR refer to defence, or internal security, it is acceptable as
these are constitutionally assigned areas. But the same cannot be said about a programme or a
scheme.

The Constitution is very clear on the charge of revenues collected: the first charge on taxes
collected is devolution, not centre’s expenditure, including its statutory commitments. This move of
asking FC to have regard for schemes is fraught with dangerous implications and consequences.

The same mindset reveals itself in the TOR on performance-based transfers. This amounts to
making statutory transfers conditional transfers. Whatever the FC devolves to the states is theirs
by right and cannot be linked to performance or behaviour. It is instructive to look at the conditions
in the TOR: “control or lack of it in incurring expenditure on populist measures”. Who decides what
is populist? If a state replaces various welfare schemes by a Universal Basic Income programme,
it can be branded as populist. If a 33% interest subvention is given to borrowers, as has been
done by J&K, after devastating floods followed by eight months of civil strife, is it populism or
pragmatism? And why should this not apply to centrally sponsored schemes? Or for that matter
why doesn’t it apply to government of India (GoI) itself?

As if this weren’t enough, the TOR enjoin to factor in any “conditions that GoI may impose on the
States while providing consent under Article 293(3) of the Constitution.” These types of open-
ended TOR can easily turn the emerging cooperative federalism to coercive federalism.

At another level, the institutional representations in the form of members of the Commission have
not been re-jigged in light of the new institutional structure.

It was a well thought out practice that the member of the Planning Commission (normally in-
charge of the Financial Resources division) was an ex-officio member of the FC. This was done to
ensure coordination between the plan expenditure handled by the Planning Commission and the
non-plan expenditure dealt with by the FC.

Now, not only has the plan and non-plan distinction been replaced by revenue and capex budget,
NITI Aayog has no mandate to decide on the capex budget of the states.

As such, in the new set-up, for meaningful institutional coordination, a member ought to have been
co-opted from the GST Council rather than the NITI Aayog.

The 15th FC has to be very careful and mindful of the fact that it should not get into conflict with or
tread on the turf of another statutory body, the GST Council.

Even though both are statutory bodies, in the warrant of precedence of institution, if there can be
one, the GST Council must rank higher because it has elected representatives from the centre and
the states.

It needs to be understood that the size of the revenue kitty, which 15th Finance Commission
devolves, is now being determined by the GST Council. Any decision on the rate bands, for
instance, by the GST Council will have huge implications on the vertical distribution of revenues
between the states and the centre to be decided by the 15th Finance Commission.

In order to prevent a constitutional impasse, if not a crisis, it is only proper that the GST Council
should be represented in the 15th Finance Commission. So that those who decided the size of the
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divisible and those who distribute the divisible pool know each other’s minds. The Council and the
Commission have to be on the same page.

Finally, the TOR do not seem to have recognized that with GST, the entire criteria of horizontal
distribution i.e across states will need to be reviewed.

The existing criteria have evolved in a production-based tax system. Now, 15th Finance
Commission will have to redo these for a consumption- based tax system. The change from
production to consumption will make a significant difference to inter se distribution as well as need,
nature and distribution of equalizing grants. A number of things including the pecking order of
states are bound to see major reordering and recalibration.

Indeed, the approach of “gap-filling” through Article 275 transfers or the “deficit grants” may have
to be redesigned in light of the compensation law brought in by the GST Council.

The erstwhile non-plan revenue deficit will now be estimated by states as a pre-devolution
revenue deficit based on their own tax growth. With share in central taxes, this gap for states will
be covered in part or whole. If a post devolution revenue deficit persists, will the 15th Finance
Commission align the gap grants with the compensation? Remember these grants are fixed in
absolute terms as a number.

To conclude, the changes that have taken place require the 15th Finance Commission to think
afresh methodologically, conceptually as well as operationally. And the TOR must facilitate them
to do so.
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The Consumer Protection Bill, 2018
Industry / Commerce / Finance

The Consumer Protection Bill,
2018

The Consumer Protection Bill, 2018 was introduced in Lok
Sabha by the Minister of Consumer Affairs, Food and Public
Distribution, Mr. Ram Vilas Paswan on January 5, 2018.  The Bill
replaces the Consumer Protection Act, 1986.  A Consumer
Protection Bill to replace the Act was introduced in 2015, but has
been withdrawn post the introduction of the 2018 Bill.  Key
features of the 2018 Bill include:

●

Definition of consumer:  A consumer is defined as a person
who buys any good or avails a service for a consideration.  It
does not include a person who obtains a good for resale or a
good or service for commercial purpose.  It covers transactions
through all modes including offline, and online through electronic
means, teleshopping, multi-level marketing or direct selling.

●

Rights of consumers:  Six consumer rights have been defined
in the Bill, including the right to: (i) be protected against
marketing of goods and services which are hazardous to life and
property, (ii) be informed of the quality, quantity, potency, purity,
standard and price of goods or services, (iii) be assured of
access to a variety of goods or services at competitive prices,
and (iv) seek redressal against unfair or restrictive trade
practices.

●

Central Consumer Protection Authority:  The central
government will set up a Central Consumer Protection Authority
(CCPA) to promote, protect and enforce the rights of
consumers.  It will regulate matters related to violation of
consumer rights, unfair trade practices, and misleading
advertisements.  The CCPA will have an investigation wing,
headed by a Director-General, which may conduct inquiry or
investigation into such violations.

●

CCPA will carry out the following functions, including: (i)
inquiring into violations of consumer rights, investigating and
launching prosecution at the appropriate forum; (ii) passing
orders to recall goods or withdraw services that are hazardous,
reimbursement of the price paid, and discontinuation of the unfair
trade practices, as defined in the Bill; (iii) issuing directions to the
concerned trader/ manufacturer/ endorser/ advertiser/ publisher
to either discontinue a false or misleading advertisement, or
modify it; (iv) imposing penalties, and; (v) issuing safety notices
to consumers against dangerous or unsafe goods and services.

●

Penalties for misleading advertisement:  The CCPA may
impose a penalty on a manufacturer or an endorser of up to to

●

Current Status: Pending
Ministry: Consumer Affairs,
Food and Public Distribution

Stage Date
Introduction Jan 5, 2018
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  Bill Text  (244 KB)

  PRS Bill Summary  (620
KB)

      (726 KB)
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Rs 10 lakh for a false or misleading advertisement.  In case of a
subsequent offence, the fine may extend to Rs 50 lakh.  The
manufacturer can also be punished with imprisonment of up to
two years which may extend to five years for every subsequent
offence.
CCPA can also prohibit the endorser of a misleading
advertisement from endorsing that particular product or service
for a period of up to one year.  For every subsequent offence, the
period of prohibition may extend to three years.  However, there
are certain exceptions when an endorser will not be held liable
for such a penalty.

●

Consumer Disputes Redressal Commission:  Consumer
Disputes Redressal Commissions (CDRCs) will be set up at the
district, state, and national levels.  A consumer can file a
complaint with CDRCs in relation to: (i) unfair or restrictive trade
practices; (ii) defective goods or services; (iii) overcharging or
deceptive charging; and (iv) the offering of goods or services for
sale which may be hazardous to life and safety.  Complaints
against an unfair contract can be filed with only the State and
National CDRCs.  Appeals from a District CDRC will be heard by
the State CDRC.  Appeals from the State CDRC will be heard by
the National CDRC.  Final appeal will lie before the Supreme
Court.

●

Jurisdiction of CDRCs:  The District CDRC will entertain
complaints where value of goods and services does not exceed
Rs one crore.  The State CDRC will entertain complaints when
the value is more than Rs one crore but does not exceed Rs 10
crore.  Complaints with value of goods and services over Rs 10
crore will be entertained by the National CDRC.

●

Product liability:  Product liability means the liability of a
product manufacturer, service provider or seller to compensate a
consumer for any harm or injury caused by a defective good or
deficient service.  To claim compensation, a consumer has to
prove any one of the conditions for defect or deficiency, as
specified in the Bill.

●
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